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Preface

The origin of this volume dates back to late 1988, when several rights-abusing regimes in
Latin America were moving toward becoming rights-respecting democracies. At that
time, the Justice and Society Program of the Aspen Institute, with the support of the Ford
Foundation, brought together a group of human rights scholars and advocates for a
conference on State Crimes: Punishment or Pardon. Three background papers and the
conference report were published and widely distributed the following year.

At that time there appeared to be only two ways in which successor regimes might deal
with human rights violators who had remained members of the community...arrest,
prosecute, and punish, or amnesty and amnesia.

Much has happened since: the birth of two ad hoc international criminal tribunals,
national prosecutions for gross human rights violations, the advent of a permanent
International Criminal Court, the proliferation of truth commissions, an emerging
jurisprudence of universal jurisdiction, the detention of former heads of state, claims for
compensation by victims of abuses endured more than a generation ago. Punishment or
pardon are no longer the only available options.

In 1999, the Hauser Global Law School Program at New York University School of Law,
founded the Project on Transitional Justice, directed by Alex Boraine, the former Vice
Chair of the Truth and Reconciliation Commission for South Africa. The Project’s
experience with the issues of transitional justice, and the Aspen Institute’s earlier
conference and publication, made for a felicitous institutional partnering in sponsoring a
conference in November 2000, at Wye Woods, the Institute’s conference facility, on The
Legacy of Abuse: Confronting the Past, Facing the Future.

A debt of gratitude is owed to Paul van Zyl and Alex Boraine whose support and
assistance made this project happen, and to the Ford Foundation for helping to bring it to
fruition. It is our hope that this publication will generate, as the earlier one did, a wide-
ranging public discussion of the issues raised by the papers that follow.

Alice H. Henkin Norman Dorsen
Director Faculty Chair, Hauser Global
Justice and Society Program Law School Program

The Aspen Institute New York University School of Law



The Legacy of Abuse

CONFERENCE REPORT

Paul van Zyl and Mark Freeman

On November 10-12, 2000, The Aspen Institute in conjunction with New York
University Law School, sponsored a conference on “The Legacy of Abuse” to discuss
important new developments in the field of transitional justice over the past decade. The
meeting brought together individuals from different countries and a diverse range of
academic and professional backgrounds.

What follows is a summary report of the four papers written for the conference, the
commentaries written in response, and the rich discussion during the course of the
conference. This report also includes additional comments and observations regarding
emerging trends in the field of transitional justice as a whole, as well as an update on
relevant events in the field subsequent to the conference.

The Search for Truth, Justice and Reconciliation

The conference opened with an overview by Neil Kritz of major themes and recent
developments in the field of transitional justice. Kritz notes that, in contrast to an earlier
time, there is an emerging international consensus that countries should not simply turn
the page, but endeavor to confront their legacies of past abuse. To that end a variety of
mechanisms has developed to respond to past atrocities that go well beyond criminal
prosecution carried out at the national level, including prosecutions before international
and mixed national/international courts, non-criminal sanctions, truth commissions, and
reparations programs for victims. Accompanying this expanded universe of transitional
justice mechanisms is an exponential growth in academic and media treatment dealing
with legacies of abuse, a growth that was facilitated by the end of the cold war but also
spurred in no small measure by the first conference on this subject held by the Aspen
Institute in 1988. Today, the subject has become a topic of study and policy-making for
universities, think tanks, international organizations, and foreign donors.

Another significant trend in the field is the increasing international experience and
expertise in dealing with legacies of abuse. Countries no longer construct their strategies
in a policy vacuum, but instead can and do pay close attention to approaches taken in
other places. Countries are often compelled to pay attention to the experiences of others
because national and international human rights organizations are exerting increased
pressure to adopt the best and highest practices in the field in order to comply with more
stringent international standards. And yet, as Kritz notes, the prospect of “imperfect
justice” in transitional contexts is nearly inevitable because criminal justice systems are
often dysfunctional. Accordingly, while increased international standards and advocacy



have placed a premium on prosecutions, a realistic assessment of the ability of
transitional societies to punish perpetrators is also necessary.

In this context, Kritz reviews prosecutions from a variety of perspectives. First, he looks
at the record on domestic prosecutions at transitional moments in places ranging from
Greece to Argentina to Ethiopia to Rwanda. His findings suggest that such countries face
a difficult choice: either prosecute a broad set of defendants according to inferior
standards of fairness; or prosecute only a small subset, usually the leaders, according to
superior standards. Unfortunately, neither choice may be effective: if only the leaders are
prosecuted and thousands of accused remain unpunished, there will be protests that more
should have been done; and yet if attempts are made to prosecute too large a group, there
is an increased likelihood of violations of due process. Kritz also looks at international
tribunals, mixed or hybrid national-international tribunals, and foreign proceedings
carried out on the basis of universal jurisdiction. He notes that these additional
jurisdictions serve as important substitutes or adjuncts where domestic courts are unable
or unwilling to prosecute, not only because they tend to command much greater human
and financial resources, but also because of their symbolic impact, if not always upon
local constituents, certainly upon the global community. Kritz argues in particular that
mixed bodies, such as the Sierra Leone Special Court, are attractive options inasmuch as
they are less costly than international tribunals and seem to combine the main advantages
of both international and national trials.

In addition to prosecutions, Kritz also reviews three other complementary mechanisms
for dealing with legacies of massive abuse: non-criminal sanctions; compensation
programs; and truth commissions. Non-criminal sanctions take various forms including
screening or purge programs, civil liability, community service, and economic penalties.
Such sanctions are necessary in contexts of massive abuse: it is politically and
economically impossible to subject all who bear some level of responsibility for past
violations to the strictest procedures and the maximum penalties. On the other hand,
because they are not subject to the same rigorous standards of due process, such sanctions
more easily lend themselves to abuse.

Another strategy is the use of compensation schemes, which offer a tangible way to
socially and economically help integrate victims of the old regime into the new order.
However, since the allocation of public funds to reparation programs may divert
resources from other important social programs, such as health care or education, and
because the public coffer may be virtually empty at the point of transition, the adoption of
an individualized payment scheme is not always easy to justify as a trade-off against the
needs of the vast majority of the population.

Finally, perhaps the most prominent complement to criminal justice mechanisms is the
truth commission. Official truth commissions have proliferated around the world since
1974. These non-judicial bodies are now almost always considered during political
transitions. Although truth commissions may not be appropriate in every context, they
have the potential to generate benefits for societies in transition, including fostering
accountability, helping establish specific and general truths about the past, cultivating



social reconciliation, recommending reparations and institutional reform, providing a
public platform for victims, helping inform or catalyze public debate about the past, and
thereby incorporate the past events into the nation’s history. Kritz asserts that truth
commissions are most beneficial where systems of abuse were designed to hide the facts
(e.g., Argentina) or where there exist multiple truths, each with a distorted perspective
(e.g., the former Yugoslavia). He also notes that without the robust involvement of civil
society in a truth commission process, the work of a commission can easily become
irrelevant. However, he dismisses the concern of those who fear that establishing such
commissions somehow reduces the likelihood of prosecutions and points to places like
Argentina, Chile, and Guatemala, where commission findings have proven critical in
subsequent attempts to prosecute abuses.

In his response to the Kritz paper, Paul van Zyl noted that at the heart of transitional
justice lies the following dilemma: it is precisely in those societies in which the call for
robust and comprehensive punishment is strongest that the difficulty in achieving it is
greatest. This is because criminal justice systems are designed for societies in which the
violation of the law is the exception not the rule; when violations of the law become the
rule criminal justice systems cannot cope. Whether international criminal tribunals can
fill the gaps in domestic justice, van Zyl pointed out that bodies such as the ICTY and the
ICTR — though essential and important in many respects — have not been able to carry out
more than a handful of prosecutions despite enormous budgets and staff. Thus, like
Kritz, van Zyl asserts that multiple approaches and mechanisms are required. One of the
more innovative recent approaches is the Commission for Reception, Truth and
Reconciliation in East Timor, established in 2001. This commission consists of a novel
fusion of prosecutorial and non-prosecutorial approaches. Persons responsible for
“serious crimes” such as murder or rape will be prosecuted by a special court, while those
responsible for lesser crimes will be entitled to enter into locally-mediated “community
reconciliation agreements” which would require the performance of some form of
community service by persons who confess to their crimes. This model also adopts the
truth-telling elements of other truth commissions, without granting the form of amnesty
that was offered by the Truth and Reconciliation Commission in South Africa, an
approach that was successful in many respects but flawed in others.

Much of the discussion that followed focused on the asserted virtues of the “holistic”
approach to legacies of abuse as compared to the “criminal justice” approach (with the
former camp jokingly being described as “closet forgivers” and the latter as “romantic
punishers”). Cautions were voiced about what trials can in fact achieve: they are
important but insufficient responses to mass abuse. In response, it was suggested that one
should avoid playing a “numbers game” because the moral and symbolic impact of even
a limited number of notable convictions cannot be measured by numbers alone. On the
other hand, trials can be symbolically counterproductive to the extent that they allow a
complicit society to blame everything on a few “bad apples”. For example, it was argued
that the Nuremberg trials did not have a psychological or moral impact on the German
population in the years immediately after WWIIL. It was not until Germany carried out its
own domestic prosecutions and screening processes that Germans began, individually
and collectively, to accept responsibility for their Nazi past — a lesson that also suggests



the need for some modesty about the depth of the impact that international justice efforts
may have at the national level. It was observed that prosecution should not be regarded
as a universally accepted response to past abuse. For example, victims in many parts of
Asia tend to place more emphasis on acknowledgement and compensation than on
criminal justice.

Much discussion focused on the relationship between criminal trials and truth
commissions. Some suggested that it was always undesirable to have truth commissions
and criminal courts operating concurrently because of the complications it could create in
the conduct of investigations, the use of witness statements, and the integrity of trial
proceedings. In response, it was suggested that any complications could be surmounted
through effective cooperation and planning, and that in any event there were limitations
in what national or international criminal tribunals could accomplish. In particular, it was
suggested that truth commissions could complement the work of tribunals by doing what
tribunals cannot do or cannot do as effectively, viz., deal with lower-ranking perpetrators,
recommend victim reparations and institutional reform, analyze the root causes of past
violations, and provide a public platform for victims. It was also noted that in cases
where prosecutions can not be carried out — whether due to a dysfunctional judicial
system, a significant threat of violence, or a binding amnesty law — truth commissions
can help to gather, organize and preserve evidence that can be used in prosecutions to
follow at a more advanced and secure stage of transition. However, it was cautioned that
just as one should not be too optimistic about what prosecutions can achieve, one should
not overstate the utility of truth commissions. While it was acknowledged that advocates
of prosecution have tended to be unsympathetic regarding the value of truth
commissions, it was suggested that truth commission advocates should not be dismissive
of the value of prosecutions.

The Impact of International Justice at the International and National Level

Jose Zalaquett presented a paper on the Pinochet case, focusing on the impact of
international justice efforts at the international and national level. He began by
commenting briefly on the significance of three events: the end of the cold war; the
increase in democratic transitions; and the proliferation of civil wars. In his view, these
events have led to three distinct new focuses within the human rights community, viz.,
transitional justice (or “truth, justice and reconciliation”), international criminal justice,
and the legitimacy of armed intervention. It is against this evolving background that the
implications of the Pinochet case must be analyzed.

Zalaquett argues that the 1998 arrest and ensuing proceedings against General Pinochet in
the U.K. had several concrete, positive effects at the international level. First, the case
seems to have inspired a score of other similar efforts around the world, including the
pursuit of other former dictators and leaders such as Hissain Habre (Chad) and Mengistu
Haile Mariam (Ethiopia). A second consequence is the “Garzon effect,” viz., the
emergence of a small but growing cadre of national prosecutors who pursue wrongdoers
outside of their own country through a diverse array of international channels. A third,
lesser consequence of the Pinochet case (some contend the only tangible consequence



thus far) is that it seems to have inhibited the international travel of many dictators and
wrongdoers.

However, Zalaquett notes that there are some concerns that arise from these otherwise
positive developments. While it can be surmised that these developments will likely have
a powerful deterrent effect on the commission of new abuses, because of the ad hoc,
patchwork character of these efforts, there is a risk that, for example, the issuance of an
arrest warrant by an unaccountable foreign prosecutor or judge could adversely affect
otherwise benign national political arrangements. Further, there is a risk of overzealous
international prosecutions that do not fully adhere to the standards of impartiality and
judicial rigor that is expected from domestic law enforcement in democratic countries,
and may undermine international support for the idea of universal jurisdiction.

As to the impact in Chile of the arrest and detention of Pinochet in the UK, Zalaquett
observes that the event had a catalytic effect on local justice and truth efforts. Pinochet’s
arrest led to a great number of criminal suits being brought before Chilean courts against
Pinochet and others at the initiative of judges, or more frequently, by private parties
under the mechanism known as the “querella”. His arrest also led to the establishment of
the “Mesa de Dialogo”, a government-sponsored series of roundtable discussions on
human rights, involving the military, human rights lawyers and other participants. He noted
that the relatives of the disappeared opposed this initiative. They claimed it was part of a
design to influence the course of the Pinochet case in London and to temper the new
aggressiveness being shown by the Chilean judiciary. Finally, the events in the UK spurred
a courageous local judge, Judge Guzman, to petition the Chilean Supreme Court to lift
Pinochet’s senatorial immunity from prosecution, which ultimately took place following
Pinochet’s return to Chile.

Zalaquett argues that even these local developments must be seen in a contextualized and
nuanced way. In his view, increasing efforts to call Pinochet to account in Chile would
have taken place even without his arrest in the UK because of the fact that he had stepped
down as head of the national army in March 1998 and that some private prosecutions or
“querellas” had already been filed against him months before he traveled to London.
However, Zalaquett acknowledges that such efforts would most likely have taken a
different shape and possibly proceeded on a lesser scale or at a slower pace. He notes,
for example, that Chilean courts had continued to investigate disappearances through
much of the 1990s, thanks to a prior ruling of the Chilean courts in which it was held that
unsolved disappearances were to be treated as kidnappings, and therefore as continuing
crimes falling outside of the scope of the 1978 amnesty law, unless it was proven beyond
doubt that the victims had indeed been killed during the period covered by the amnesty.
Zalaquett also points out that both the Chilean judiciary and military were experiencing a
“generational renovation” which included greater openness about the past. He notes as
well the significant impact of the Chilean Truth and Reconciliation Commission, which
revealed past abuses, led to a significant reparations program for many families of
victims, and also proved to be a critical source of evidence in the Pinochet case itself.



As for the Mesa de Didlogo, the process generated a beneficial climate of understanding
between civilian and military leaders. The armed forces officially acknowledged that during
the military government, grave human rights violations were committed, something that
Pinochet had always refused to accept. However, Zalaquett notes that the military refused
to endorse the passage of a law that would have included penalties for those who
continued to withhold information about unsolved disappearances (information obtained
in such manner would not be used in court against the witness, so as to respect the
general legal principle which forbids forcing self-incriminatory statements). Instead,
accepting the claim of the military that they should be allowed to approach their older
comrades in arms (most now retired) in search of relevant information, legislation was
passed imposing the obligation of professional secrecy on the military investigators who
would seek or receive such information, so as to encourage people who possessed it to
pass it on. Yet no affirmative obligation was imposed on those with knowledge to come
forward in the first place. In the end, the military offered insufficient evidence regarding
the fate of the disappeared or the whereabouts of their remains.

Zalaquett concludes by observing that justice and reform in Chile continue to move at a
distinctly measured and deliberate pace, that significant progress has been made but that
there are important unfinished tasks. This is, of course, consistent with the Chilean
democratic transition itself, wherein the parties that defeated Pinochet at the ballot-box
accepted a “constrained transition”, having decided that it was far better to have a
democracy subject to some restrictions than to live under a government led by Pinochet
or his successors, even if that meant deferring the prospect of full justice.

In response, Philippe Sands raised a number of points. He queried in what circumstances
people outside of Chile should be entitled to contribute to the resolution of a conflict that
essentially took place in that country and concerned mostly or only its own citizens. He
considers that international law does not yet provide any clear or consistent answer to this
question, but only a framework in which to assess the appropriate balance between
national and international forums, and between the potentially competing objectives of
truth, justice and reconciliation. As for the Pinochet case itself, while it was clearly a
watershed moment for the development of international law, many key questions remain.
The international community still has not decided in what circumstances a national
amnesty could or should legitimately limit the conduct of judicial proceedings in foreign
courts or international tribunals. In a different vein, regarding the emergence of
“activist” criminal prosecutors who are often independent of executive control, Sands
asks whether it is always going to be acceptable or sensible to promote an international
legal system in which a judge in one state can issue an indictment against a current
minister or leader of another state that effectively prevents him or her from foreign travel
or engaging in other activities associated with his or her job description. Finally, he asks
whether the embrace of the Pinochet precedent would have been as enthusiastic if the
foreign arrest had been carried out, not against a notorious dictator, but against a current
democratically-elected minister of the new South African ANC government for past
“terrorist” activities. Each of these points indicates the emergent state of the international
legal order.



In the discussion that followed, the question of the relation between national communities
and the international community was explored further. Some participants were
concerned by the prospect of arbitrary, ad hoc justice at the international level for the
foreseeable future. There was also some discussion of the ways in which international
tribunals, including the ICTY and the ICTR, could make a deeper impact on local
constituencies, since it is easy to forget that it is the local societies that have suffered
abuse and should be the targets of reform, not the international community. As for the
incipient ICC, questions were raised about how the prosecutor will use his or her
discretion to initiate investigations or prosecutions in circumstances in which the
domestic arrangements include an arguably reasonable amnesty. As for the Pinochet
case, most agreed that it was on balance a very positive development, although it was
pointed out that its true legal significance ought to be viewed with some realism since in
the end the matter was not settled in court but by political authorities.

Intergenerational Justice

Jonathan Steinberg presented a paper on the subject of intergenerational justice, based
largely on his participation in a 1992 trial in Australia for war crimes committed in World
War II, and in the investigation by the Historical Commission of the Deutsche Bank
regarding asset claims arising from Nazi crimes. Steinberg begins by distinguishing
intergenerational justice from transitional justice by reference to the lapse of time
between the crime and the response. He defines “intergenerational justice” as a response
to abuse that occurred at least a generation ago and “transitional justice” as a response to
abuse that occurred less than a generation ago. Regarding prosecution for crimes
committed during World War II, Steinberg notes the unease felt by many about
conducting trials decades after the crimes were committed. He suggests that this unease
— combined with the lack of hard evidence and living witnesses — may account for why so
few trials have taken place and why so few convictions have been obtained.

With respect to historical claims for compensation, Steinberg demonstrates the
complexity involved in assessing and calculating such claims, particularly when the
assets cannot be traced and the persons in charge of the company or institution in
question have all been replaced. For example, does a corporation have a moral, legal or
financial responsibility today for criminal acts it may have committed a generation or two
earlier? If it received gold stolen from the victims, must it pay back the gold itself or the
proceeds from its sale? To whom should this be paid and at which exchange rate? If the
victims have died, to whom should payment be made? Can a monetary sum, no matter
how large, ever right the wrongs committed or restore the lost years or erase the painful
memories of victims? These represent only a small subset of the full range of difficult
issues that must be satisfactorily addressed in any historical compensation process.

In the specific matter of slave labor and stolen asset claims of Holocaust survivors against
German, Austrian and Swiss multinational companies, Steinberg attributes the success of
these claims to three factors. First is the role of American lawyers who launched class
action lawsuits in the USA. Without these lawsuits the companies would not have felt
compelled to take the victims’ claims seriously. The second factor is globalization.



Multinationals need to operate in the American market and they cannot afford to have
their licenses or mergers blocked by regulatory authorities, or their operations impeded
by messy class action litigation. Globalization has also resulted in a communications
revolution. Law suits that become international headline news are often a public relations
disaster for multinational companies. Finally, a third factor behind the success of these
claims was the collapse of the Soviet Union. The publication of new documentary
sources and the opening of files and archives provided critical new evidence in support of
the claims against companies.

A final agreement was reached a year ago that settled several class action lawsuits against
German industries. Under the terms of the agreement a special foundation will pay $4.6
billion to over 900,000 surviving victims of Nazi slave and forced labor and other
atrocities. Nearly 6,000 firms have contributed to the compensation fund which is
financed 50% by the German government and 50% by industry.

In her response to the Steinberg paper, Carol Gluck took a slightly different look at the
subject of intergenerational justice. She began with the trial of Maurice Papon in the
1980s — in which it seemed all of Vichy France was, allegorically, in the dock — and
noted that as survivors testified and the photographs of victims were projected on the
courtroom walls, the Papon trial also performed the ritual of "commemorative justice."
She contrasted this with Japan, where, for a variety of reasons — including the cold war,
the U.S.-Japan alliance, and the dominance of conservative politics — no national war
crimes trials took place. Instead, in the 1990s after the cold war ended, an era of civil
suits for wartime compensation began, as scores of suits were filed, first in Japanese and
later U.S. courts, by victims of Japanese wartime atrocities. Gluck notes that in the five
decades since the Nuremberg and Tokyo Tribunals, trials of war criminals have
transformed into trials of memory in which the voices of victims have become as critical
as the actions of perpetrators.

Gluck notes, however, that at a certain point even criminal trials become impossible
because of the simple fact that perpetrators, victims and witnesses die. The question then
becomes what to do, as a society and as a nation, about such past crimes, which at that
stage have moved from courts of law into the realm of memory. Several complementary
choices present themselves. One response is to provide some form of financial
compensation to redress the enduring legacy of the abuse. Another is to build a national
memory through memorials and education. On this point, Gluck comments that the
proliferation of museums and monuments in the last part of the twentieth century perhaps
attests to the fact that acknowledgment comes more easily than compensation. A third
possible choice, and perhaps the most important one, is to redress the past by doing
justice to the future. This involves doing more than simply taking ownership of the good
and bad parts of one’s history. For example, the wrongfulness of wartime sex slavery is
already widely acknowledged by young Japanese. However, carrying a different attitude
forward about violence towards women is their own individual and generational
responsibility, and one that must be transmitted and re-performed between generations.
Gluck asserts that in the end there are no guarantees in the rendering of intergenerational
justice, which in the true sense of the word can only occur in the future: the troubling fact
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is that you can choose to confront the past as a nation and it may still come back to haunt
you, or you can suppress the past now and it may never come back to haunt you.

In the discussion that followed, the themes of compensation and memory were explored
further. Regarding the former, questions were asked about the time limits to
compensation, since as Gluck quotes, “It isn’t likely that the Dravidians are going to get
the Indian subcontinent back any time soon”. Other concerns were expressed about the
difficulty of creating justifiable hierarchies of suffering for the purposes of calculating
compensation claims, without reducing the exercise to the type of “meat chart” approach
used in modern litigation to calculate damages arising from automobile or workplace
accidents. One participant suggested that a better way to compensate for past injustice is
through prospective mechanisms such as affirmative action plans. Finally, several
participants commented on two of the legal dimensions of intergenerational justice,
namely the responsibility of successor states under international law, and the due process
questions that arise in the context of war crimes trials conducted against perpetrators
who, from a human rights perspective, should perhaps not be forced to stand trial due to
old age and ill health.

Challenges for the United Nations in Negotiating, Enforcing and Building Peace

Ian Martin presented a paper on the responsibilities and dilemmas of peace negotiators,
peacemakers, peacekeepers and peace-builders. Martin started with the proposition that
general amnesty laws, which prevent prosecution of gross violations of human rights, are
incompatible with international standards, and the UN should never promote them and
should seek to actively discourage them. He acknowledged, however, that the issue often
proves a stumbling block in negotiations, and there is no easy or obvious alternative for
negotiators who prefer peace agreements to military intervention. Ultimately, he
recommended that if justice is to be sacrificed in the pursuit of peace and democratic
transition (as it was in Haiti and Sierra Leone), then at least UN negotiators should refrain
from endorsing such agreements.

Martin next discussed what obligations of justice ought to apply in the case of UN (and
NATO) military interventions in transitional environments such as Bosnia, Rwanda, East
Timor and Kosovo. In Bosnia, there was a strong argument in favor of the arrest of war
criminals because the ICTY was in place prior to the deployment of IFOR in Bosnia and
KFOR in Kosovo. Nevertheless, it took several years before sufficient political will was
generated to instruct NATO troops to affect such arrests. In Rwanda, where intervention
came only after the genocide had already occurred, UNAMIR was not mandated under
Chapter VII of the UN Charter and consequently did not have the authority to seize or
arrest genocidaires. The French forces, who could have carried out the arrests, not only
failed to detain the genocidaires, but actually facilitated their departure from Rwanda. In
direct contrast, in East Timor the Australian-led multinational force INTERFET — which
also had a mandate that was silent on the question of arrests — undertook to arrest, advise
and process people accused of having committed serious crimes, and ultimately
transferred confirmed cases to the civil judiciary of East Timor immediately upon its
establishment. For Martin, the lesson from these and other examples is that when the
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Security Council mandates an intervention force, it should explicitly address the force's
responsibility not only for detaining and processing those against whom there is evidence
of serious crimes, but also for taking custody of documents and other evidence.

Once a measure of peace has been established, the longer-term project of building a
sustainable peace begins in earnest. Here the legacy of past abuse joins with the task of
building, or rebuilding, a justice system. One lesson is that where local judges are weak
or corrupt, it may be necessary to make use of foreign judges (even though this may
mitigate against domestic ownership and involvement in justice). But to be an effective
peace-builder, the UN needs to go beyond adding judges and must commit to
participation in investigations, monitoring of trial proceedings, effective transfer of
evidence, support for complementary truth and reconciliation processes, and, potentially,
the appearance of UN personnel as trial witnesses. However, constructive action on any
of these fronts will depend upon the specificity of mandates, the priorities for action, and
the resources allocated to personnel on the ground. And yet, Martin concedes, even the
best efforts of international actors are highly unlikely to be able to deliver justice that is
fair and prompt in the aftermath of conflict. For this reason, he suggests that more
consideration be given to pursuing reparations for victims, which could do something to
ease immediate tensions and would be faster than criminal justice approaches, since it is
easier and quicker to identify a victim than to establish the guilt of a perpetrator by due
process of law.

In response Michael Ignatieff began by cautioning against the trading of justice for peace.
If you do you get neither, he warned, since no deal that affords impunity to violators is
likely to translate into a durable peace. Moreover, granting impunity both legitimizes
violators and removes any future incentive they may have to keep the peace. On the
subject of peace-building, Ignatieff argues that unless international administrators make
the establishment of a reasonably impartial police force and courts the key priority, they
are unlikely to leave a stable and sustainable peace behind when they depart. He also
observes that there is in practice a conspicuous disparity between the time that justice
needs in order to take root and the time and resources that the international community
are prepared to invest in planting its seeds. In addition, there is a problem inherent in
international involvement, namely that it is difficult for internationals to come in to
temporarily fill the gap for nationals without simultaneously relieving the locals of
responsibility for justice. The other major challenge for the UN (and even NATO) is to
achieve public security and public trust among both minority and majority populations.
Ignatieff suggests that any UN improvement in this area will depend on its ability to get
good intelligence on the ground, the kind that can prevent it from constantly arriving ten
minutes after the bomb to condemn the attack, while the victims are taken home to die.
The cycle of failure-to-prevent followed by sharp-condemnation makes it hard to
generate any interest in power-sharing arrangements among locals (many of whom,
understandably, do not feel safe), and severely undermines the legitimacy and credibility
of the UN itself.

In the discussion that followed, some participants questioned the assumption that there is
a zero-sum choice for negotiators between peace and justice. It was pointed out that there
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are many creative options available to smart negotiators that involve elements of both.
For example, negotiators can strategically pursue many options short of a full amnesty:
an amnesty can cover certain crimes but not others; it can grant immunity from some
consequences but not others; it can have conditionalities or preconditions attached to its
application or operation; and it can be limited in time as well as scope.

With respect to the question of armed intervention, it was noted that there is no real
consensus on when and how to intervene. It was suggested that more work was needed
on developing post-intervention justice obligations, because the legitimacy of
intervention also depends upon achieving some measure of post-conflict justice. In this
regard, some participants expressed concern about the decision by the ICTY — in
response to the NATO bombing campaign in Serbia — to conduct a preliminary inquiry
but not a formal investigation of the campaign.

Finally, the participants discussed questions of risks and bias in the choices as to where
and how to intervene. Some argued that the inability to assure that all cases are going to
be treated alike should not deter the UN from intervening in cases where the willingness,
need and capacity exist. Others argued the opposite. There was also some discussion as
to who bears the costs of peacemaking and peacekeeping. Western countries, it was
noted, are unwilling to take the political risk of sending their own soldiers into African
countries, but have no problem insisting in the aftermath of tragedy that these same
countries deliver justice to the victims of the conflict irrespective of the political cost.
And while it is true that Western countries are willing to assist in pos¢-conflict justice
efforts, it was noted that this type of engagement involves no real political risk for them
and may even be done as an attempt to compensate for their having been unwilling to
take the risks necessary to prevent the tragedy. Thus, while it is generally desirable for
the Security Council to establish principled and robust mandates for intervention, such
measures must be balanced against the fact that the world’s most well resourced countries
are generally unwilling to offer the troops necessary to make these mandates effective.

The New Landscape of Transitional Justice

Transitional Justice, like the field of biotechnology, is undergoing such rapid change that
new developments often precede careful consideration of their impact and implications.
Dramatic increases in criminal jurisdiction caused by the establishment of international
tribunals and courts, as well as a more robust approach to universal jurisdiction, is
changing both international law and international relations. The possibility of obtaining
financial compensation for past wrongs has been placed in the international spotlight by
the $5.4 billion fund established by the German government and industry to pay victims
of Nazi slave labor. This precedent has caused considerable concern amongst states that
practiced slavery, and the possibility of reparation payments for slavery was a source of
conflict and controversy during the World Conference on Racism held in South Africa in
August 2001. Furthermore, the proliferation of truth commissions in almost two-dozen
countries has changed the way countries deal with their pasts and raised difficult
questions about the inter-relationship between prosecutorial and non-prosecutorial
approaches to injustice.
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These developments are attributable to a range of factors. The end of the cold war has
caused a partial realignment in state attitudes to human rights. The declining imperative
to assert hegemony in a global conflict reduced the tendency of superpowers to justify
violations of human rights committed by themselves or their allies. This deprived
repressive regimes and dictators of powerful political support and opened the space for
creative strategies to scrutinize and hold them accountable for their conduct.
Globalization has also been important. Countries are increasingly connected and inter-
dependent and it is becoming difficult for repressive regimes, or those who engage with
them, to dismiss charges of human rights abuse as a matter of purely domestic concern.
The globalization of economic relations has required the development of an increasingly
robust international law. In this context, states have recognized that it is difficult to assert
an absolutist position on sovereignty and this has made it possible to argue that it is
appropriate for international law to deal not only with economic matters, but also with
human rights concerns. The globalization of communications has also increased the
reporting of human rights issues as well as the speed at which it is drawn to international
attention. The burgeoning of a sophisticated and influential network of advocacy
organizations has created pressure to deal with human rights abuse so that it is virtually
impossible for states to engage in multilateral discussions or negotiations without paying
heed to the perspectives of advocacy groups and human rights organizations.

The emergence of a more energetic approach to dealing with the past has been significant
in a number of respects. Whereas it was once possible and relatively uncontroversial for
repressive rulers to negotiate blanket amnesties as a pre-condition to the transfer of
power, the development of international law and policy has made such arrangements
difficult to defend and enforce. For example, the United Nations recently attached a
caveat to the Lomé Peace Accord, which sought to end a civil war in Sierra Leone,
indicating that it did not intend the amnesty to apply to serious violations of international
law. A corollary of the decreasing permissibility of amnesties is the increasing obligation
of states to take affirmative steps in dealing with a legacy of human rights abuse. An
important, although somewhat controversial, example of this phenomenon is the explicit
linkage between access to international financial assistance and the extradition of the
former Yugoslav President, Slobodan Milosevic, to face trial before the ICTY. It is no
longer sufficient for states to “do no harm” in dealing with the past, they are often
required to adopt a series of affirmative measures.

There has also been an expansion in the scope of measures which states are asked to
undertake to remedy past injustice. Many human rights organizations and victim groups
are no longer focusing exclusively on the prosecution of past offenders but are also
demanding the payment of reparation, the uncovering of the truth regarding the fate of
victims and the identity of perpetrators, and institutional reforms to prevent a repetition of
abuse. This more holistic approach to dealing with the past is an important development,
particularly given the limited reach of trials, and can be seen as an effort to augment
rather than replace prosecutorial efforts.

The expansion of international obligations and initiatives in dealing with the past raises
the difficult question of how these efforts should relate to domestic efforts. Interestingly,

14



there has been a discernible shift in thinking in this regard in recent years. The ICTY and
ICTR embody an approach that attaches primacy to international efforts, not only in
jurisdictional terms, but also because they are located in third countries and are therefore
physically separate from domestic initiatives. While there may have been good reasons
for the tribunals to adopt this approach, there is an increasing consensus that it is optimal
for international and domestic efforts to be more closely interrelated. The ICC virtually
inverts the domestic-international relationship adopted by the tribunals. The ICC will
only assume jurisdiction when domestic authorities are either “unwilling or unable” to
prosecute persons responsible for international crimes. While this approach has the
obvious advantage of encouraging local ownership of prosecutions, thereby strengthening
domestic institutions and increasing local engagement in dealing with the past, it fails to
address a crucial and neglected issue. The question of jurisdiction for both the ICC and
the tribunals is primarily concerned with resolving whether there should be a domestic or
international prosecutorial forum and once that question is resolved little consideration is
paid to the ongoing relationship between domestic and international efforts. It is vitally
important for clearly articulated cooperative agreements between domestic and
international efforts to be negotiated from the very outset. This should reduce the
potential for competition over jurisdiction and allow for a range of complex issues to be
resolved up front, including the sharing of evidence, the powers of international
investigators, the development of a joint investigative strategy, the choice of targets and
the sharing of institutional resources such as witness protection programs and translators.

The need for institutional cooperation is not confined to cases where international and
domestic prosecutorial efforts share jurisdiction. It is also necessary in the growing
number of cases where “mixed tribunals” are adopted as in East Timor, Cambodia and
Sierra Leone, consisting of both local and international judges and prosecutors. These
models are usually intended to target a limited number of perpetrators most responsible
for serious crimes and therefore will have to make difficult strategic decisions regarding
which investigations to conduct and which perpetrators to pursue. It will therefore be
necessary to establish detailed cooperative relationships between the mixed tribunal and
the domestic judiciary and prosecutors. This is an area where there has been insufficient
writing and research.

A further area that requires research and clarification is the interrelationship between
prosecutorial and non-prosecutorial approaches to dealing with the past. In a growing
number of circumstances both truth commissions and prosecutions exist within the same
jurisdiction. This overlap raises a number of extremely difficult legal and institutional
questions. For example, in some cases it is envisaged that truth commissions could
facilitate community level reconciliation by providing certain categories of perpetrators
with an opportunity to come forward and confess their crimes. It is possible that
communities may accept their apologies and agree to their reintegration into society but
this will almost certainly be jeopardized if a truth commission undertakes to provide all
evidence that it gathers to prosecutors. Perpetrators who might otherwise be inclined to
participate in reconciliation processes will not be prepared to do so if this were to
increase the likelihood of their prosecution. In such cases the potential exists for a
genuine conflict to arise between a truth commission and prosecutors. There are equally
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powerful arguments to be made for furnishing prosecutors with all information gathered
in order to facilitate prosecutions, and for deciding to withhold information from
prosecutors in order to facilitate community-level reconciliation. It is difficult to imagine
resolving such dilemmas in the abstract. Each case will require a close analysis of local
conditions and an open debate about priorities. Nevertheless, what will be required in
each case is detailed discussions between truth commission staff and prosecutors in
which each institution’s bona fides is accepted and where every effort is made to develop
a working cooperative relationship.

Postscript: Relevant Developments since the November 2001 Conference

Conference participants repeatedly noted that the field of transitional justice was
undergoing such rapid development that it is almost impossible to keep track of unfolding
events. In the year since the conference many significant developments have occurred
that are worth noting:

e In February 2000, a court in Senegal indicted Hissen Habre, the former ruler of
Chad, on charges of torture and crimes against humanity. In March 2001,
however, Senegal's Court of Final Appeals dismissed the case, ruling that Habre
could not be tried in Senegal for crimes allegedly committed in Chad.
Nevertheless in June 2001, a court in Belgium sentenced four Rwandans,
including two nuns, to long terms of imprisonment for the roles they played
during the Rwandan genocide. These cases, before courts in Belgium and
Senegal, demonstrated the limits and possibilities of pursuing prosecutions based
on the principle of universal jurisdiction.

e No fewer than four truth commissions have been established. On January 18,
2001, the President of Panama, Mireya Moscoso, established a truth commission
to investigate human rights violations that occurred between 1968 and 1989
during the rules of military dictators Omar Torrijos and Manuel Noriega.
Yugoslav President Vojislav Kostunica established a truth and reconciliation
commission in April 2001 to investigate gross violations of human rights that
occurred in the former Yugoslavia since 1991. In August 2001, the process began
to select the members of a Commission for Truth, Reception and Reconciliation
in East Timor and in September 2001, Peruvian President Alejandro Toledo
appointed the final members of a truth commission to investigate human rights
violations committed since 1980. In addition truth commissions are now under
active consideration in Mexico, Bosnia-Herzegovina and Ghana.

e In May 2001, the Rwanda government announced steps to implement a
community-based system of justice called gacaca. Gacaca was devised in order
to deal with the approximately 115,000 prisoners awaiting trial in Rwandan jails
on suspicion of involvement in the genocide. Gacaca is an attempt to formalize
Rwanda's traditional, village-based justice system and will entail the election of
up to 250,000 judges to serve in more than 11,000 jurisdictions.
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e In May 2001, General Wojciech Jaruzelski, the former ruler of Poland, stood trial
on charges of manslaughter for allegedly authorizing the shooting of striking
workers over three decades ago.

e In June 2001, Slobodan Milosevic, the former President of Yugoslavia, was
transferred into the custody of the International Criminal Tribunal for the Former-
Yugoslavia. The arrest and transfer of Milosevic represented a high point in
efforts to ensure accountability for international crimes committed during the
conflicts in the Balkans in the past decade. The transfer of Milosevic also
demonstrated that in certain circumstances, the conditioning of substantial
financial assistance on taking meaningful steps against perpetrators of human
rights abuse can be an effective strategy to achieve justice.

e In July 2001, an Appeals Court in Santiago, Chile ruled that former dictator
Augusto Pinochet could not stand trial for crimes allegedly committed during his
rule. The court found that Pinochet suffered from dementia and loss of memory
and was therefore unfit to stand trial. The judgment is likely to end efforts to
bring Pinochet to justice in Chile.

The Fundamental Objectives of Transitional Justice

At the end of the conference it was agreed that in dealing with a legacy of human rights
abuse it is important to adopt a strategy that is broad and holistic. To the extent possible
such a strategy should include:

Investigation and truth seeking: Efforts should be made to uncover the truth regarding the
suffering, fate and whereabouts of victims. These efforts should aim to acknowledge the
pain and abuse suffered by victims and their families and to create an official record to
preserve memory and guard against revisionism. Truth seeking should also focus on
perpetrators and seek to identify, in as much detail as possible, not only those directly
responsible for human rights abuse but also those who expressly or implicitly authorized
such violations. Criminal trials often result in important disclosures and assist in seeking
the truth regarding past human rights abuse. However, since the number of trials is likely
to be small and the ambit of their inquiry likely to be narrow, it may be necessary to
augment the criminal justice process with broader initiatives such as civil trials, truth
commissions or other non-official inquiries. On the other hand, the stringent evidential
standards applied in criminal trials confer a certain legitimacy on their findings, which
may be more difficult to obtain in less rigorous proceedings.

Punishment: 1t is vitally important to seek to prosecute perpetrators of human rights
abuse. Criminal trials can help achieve both general and specific deterrence, affirm the
rule of law and serve an important educative role by publicly affirming the norms that
underpin civilized societies. Nevertheless, it is important to be realistic about the scope
of prosecutions, particularly in the wake of mass atrocity. Trials often face formidable
political, legal, evidentiary and financial obstacles and these difficulties are exacerbated
when seeking to prosecute thousands of perpetrators. Non-criminal sanctions such as
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civil trials, the removal or barring from public office or the denial of other civic
privileges, should also be considered, particularly because it is often impossible to
prosecute all those responsible for human rights violations. In every case, those liable to
punishment should be provided with due process protections as articulated in the
international human rights conventions.

Reparations: Victims of human rights violations have a right to receive reparations for
the harm they have suffered. Reparations should seek, as far as possible, to restore the
victims to the position they were in prior to the violation. Reparations should be both
material (e.g., financial compensation, pensions, scholarships and heath care) and
symbolic (e.g., monuments, memorials, apologies and official acknowledgement of
suffering). Reparations are particularly appropriate in cases where victims are unable to
pursue civil claims due to insufficient evidence or other legal impediments, such as
prescription. Reparation schemes can also allocate scarce resources in an equitable
manner thereby avoiding the division and resentment that could potentially arise if only a
limited number of victims obtain redress. Successor governments are often
understandably ambivalent about paying reparations for crimes committed by prior
repressive regimes. While it is settled law that they remain liable for providing
compensation for past crimes, efforts should be made to mitigate this burden by holding
perpetrators directly responsible for compensating victims.

Institutional Reform: One of the most important aspects of transitional justice is the
obligation to reform abusive institutions to ensure they are not vehicles for human rights
abuse in the future. Reform is not only achieved by asserting democratic control over
state institutions but also by altering their purpose and modus operandi. Institutions such
as the police, the military and the intelligence services warrant special scrutiny, but the
reform of the legal system, the penal system, the media, the health care system and the
educational system also deserve particular attention. Successor regimes should use the
moral capital they often inherit at the time of transition to implement institutional reforms
because changing the character of repressive institutions is indispensable to restoring
trust between citizens and the state.

Reconciliation: In certain contexts reconciliation has become a code word for impunity
because it has been used by those who wish to avoid accountability for human rights
abuse. In other cases, it has acquired theological connotations and has become associated
with an approach to the past that prioritizes (and perhaps compels) forgiveness. It is not
surprising therefore that victims who may not be ready to forgive and human rights
organizations that seek to achieve accountability, are reluctant to classify reconciliation
as an objective of transitional justice. Nevertheless, if reconciliation is given its proper
meaning it is a goal that can be embraced by all those seeking to come to terms with the
past. Reconciliation is not about amnesia nor a pragmatic desire to ignore the past in
order to build a stable future — reconciliation can only be achieved by a mature and
responsible examination of the past in order to acknowledge suffering, condemn
violations and alter abusive institutions to prevent violations in the future. Reconciliation
is achieved through a commitment to pluralism, tolerance and respect for diversity. It is
also based on rejecting violence as a legitimate political tool and a commitment to the
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peaceful resolution of conflict. While reconciliation is necessarily a lengthy and difficult
process, it is greatly facilitated by responsible political leaders and can be fatally
undermined by those who seek to perpetuate conflict in order to achieve self-serving
objectives. Achieving reconciliation can save thousand of lives and it is for this that it
should be embraced as an objective by those committed to dealing with the past and
protecting human rights in the future.
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Where We Are and How We Got Here:
An Overview of Developments in the Search for Justice and
Reconciliation

Neil J. Kritz

Introduction

At the dawn of the 21% century, it is increasingly recognized that societies that refuse to
address the painful legacy of past abuses do so at their peril. The most vivid recent
demonstration of this lesson was the experience of the former Yugoslavia. In the name of
brotherhood and unity, the Tito regime prohibited any discussion of the brutalities
committed by Serbs, Croats and Bosniaks against one another during the World War II
period. The result was not brotherhood: accounts expanded into mythologies transmitted
from one generation to the next in each ethnic community and further exaggerated along
the way. This was exemplified by the mortality data for the notorious Jasenovac
concentration camp in Croatia. By the 1990’s, the story had expanded: Croat nationalists
claimed that 20,000 people died at the camp during the war, mostly of disease; Serb
nationalists insisted that up to a million people, overwhelmingly Serbs, were slaughtered
by the Croat Ustashe at Jasenovac. After the death of Tito, cynical nationalists were able
to exploit this unresolved history of atrocities to instill fear in each ethnic group and to
manipulate them into new rounds of violence.

A variety of approaches have developed to respond to past atrocities in ways that are
intended to facilitate justice and/or reconciliation. These include criminal prosecution of
perpetrators - before domestic, international and mixed courts - the imposition of various
non-criminal sanctions, truth commissions, and the provision of compensation to victims
of the abuses, each of which are examined below. The importance of dealing with the
demons of the past is now more broadly accepted: the challenge is to fine-tune and better
coordinate the options.

In contrast to an earlier time, confronting the legacy of past abuses is no longer treated as
a dismissible obstacle to conflict resolution, to be excluded from negotiations. Instead,
recent peace agreements commonly incorporate provisions to deal with this legacy in
various ways. The peace accords to end the conflicts in El Salvador, Guatemala, Bosnia,
and Sierra Leone all reflect this trend.

Foreign donors routinely encourage and help fund the efforts of countries emerging from
a period of mass abuses to deal with that legacy. The United Nations Development
Program, with personnel in 137 offices around the world, is examining how best to build
its capacity to assist the search for justice and reconciliation in societies in transition.
New nongovernmental groups and projects pertaining to the topic are created every year.
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Another manifestation of the extent to which the challenge of transitional justice is the
focus of serious policy consideration is the growth in academic and media attention to the
issue. According to one survey, limited just to English and German language literature,
in the twenty-year period from 1970-1989, approximately 150 books, chapters or articles
were published on the topic. In late 1988, when the Aspen Institute organized its first
conference to bring together experts and scholars to ponder the question of whether to
“punish or pardon” in transitions from repression to democracy, it was a pathbreaking
event. In the single decade that followed, the proportional amount of material produced
worldwide grew more than 13-fold, with more than 1,000 publications in the 1990s on
various aspects of transitional justice — focusing on the experience of specific countries or
regions or on substantive themes ranging from amnesty to reparations to collective
memory and reconciliation.' This does not include hundreds of articles on the subject in
the popular press.

Projects on justice and reconciliation in the aftermath of mass abuses have proliferated at
universities and think tanks. It has become a topic of inquiry in a variety of disciplines,
including law, philosophy, sociology, political science, theology, anthropology and the
arts. Numerous conferences on the general theme, or on subtopics such as accountability,
non-criminal sanctions, truth commissions, or victim compensation have taken place in
the past decade on every continent. Comparative studies on the transitional justice
approaches of various countries have become relatively common. Although much more
development is needed, transitional justice has matured into a field of study worldwide.

Transnational Impact

The manner in which the challenge of transitional justice is addressed in one country can
have an impact not only on the society in question but beyond its borders as well. The
results of the Argentine experiment influenced the Chilean approach six years later. El
Salvador’s experience reverberated in neighboring Guatemala. South Africans took
lessons from the programs of several countries, particularly Chile, and Rwandan
authorities reacted in part to the drama in South Africa. Every national case has its own
unique historical and cultural qualities and must select and adapt the models that are most
appropriate to its circumstances, but one of the most significant developments of the past
two decades in this field of transitional justice is the growing recognition that many of the
questions and challenges are not unique. Rather than designing solutions in a vacuum,
national societies can engage in a debate over the treatment of past abuses that is
informed by the experience of numerous foreign predecessors. When Argentina’s
civilian government replaced the junta in 1983, it might have benefited from a briefing on
Greece’s experience with its aggressive approach to accountability nine years earlier.
(Notwithstanding their significant differences, the parallels are interesting: both
experienced the seven-year rule of a virulently anti-communist military junta,
characterized by massive, systemic human rights violations; both regimes were
increasingly isolated internationally because of these abuses; both had initially delivered
on promised economic improvements but left the economy in a weakened state by the
end of their rule; and both were ultimately forced to relinquish power following a failed
military venture.) As President Alfonsin noted with hindsight, Argentine authorities
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would not necessarily have copied the Greek example, but such information could have
helped them frame many of the issues to be confronted. Instead, the new civilian team in
Buenos Aires had no information on parallel transitions and had to, in Alfonsin’s words,
“invent” their approach “from nothing.””

In contrast, the evolution and design of South Africa’s novel truth and reconciliation
process benefited from extensive consultations regarding the earlier transitional justice
experiences of several countries, the collection of comparative materials, study visits by
South Africans to these nations and participation by experts from such countries in public
conferences in South Africa to derive lessons for the transition from apartheid. Such
exercises in reviewing and adapting of foreign models is not limited to countries like
South Africa which can more easily afford the cost of study trips. When post-genocide
Rwanda, with little resources and a decimated infrastructure and institutions, needed to
develop an approach to justice and reconciliation that was appropriate to its
circumstances, foreign donors helped assemble a four-day conference in Kigali in 1995
that brought together experts from several countries to share their experiences and
contribute to the crafting of a uniquely Rwandan model. Similar programs have been
organized for those pondering the dilemma of justice and reconciliation in the former
Yugoslavia, Indonesia, and Colombia, to name a few. This process of providing policy-
makers, NGOs and other relevant parties in a transitional country with access to experts
and experience from other societies that have grappled with the dilemma of justice and
reconciliation is, in fact, becoming relatively routine. The communications revolution is
further accelerating the prompt sharing of experiences in dealing with this immensely
difficult set of issues. Although this component is still at a relatively early stage,
websites on truth commissions and tribunals, internet-based bibliographies on transitional
justice issues, and international e-mail exchanges regarding draft proposals in transitional
countries are changing the way solutions are designed. In short, a mere seventeen years
after President Alfonsin and his colleagues struggled with the problem, no country need
construct its approach to the legacy of mass abuse by “inventing it from nothing.”

Trends in the Approach to the Problem

The focus of the present review is on developments over the past two decades, but the
challenge of accountability in the aftermath of massive abuses is obviously not a new
one. The dilemma of how, in the midst of transition, to reckon with past atrocities and
systemic patterns of inhumanity, did not arise for the first time in the Latin American
transitions of the 1980s. In the immediate aftermath of World War II, efforts to deal
with the crimes of the Nazis and their allies and collaborators left their imprint on several
European countries. The judgments of the International Military Tribunal and the
subsequent trials at Nuremberg established basic principles regarding command
responsibility, the defense of “just following orders” and other points that influence the
debate over accountability in new transitions fifty years later. Thirteen million Germans
were obliged to complete screening forms to determine levels of culpability, and 600,000
of these people were processed through de-nazification courts by 1949. In France, Italy,
and other countries previously under Nazi occupation, hundreds of thousands of cases
were processed through criminal trials, sanctions boards organized by various
professions, or vigilante operations — more than 400,000 in France alone. Following the
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1973 downfall of the brutal military regime in Greece, the Karamanlis government
purged over 100,000 individuals from the military and government. Of greater
significance, it prosecuted over 400 members of the military and police forces on charges
of torture, an important landmark in the annals of accountability.

The newer transitions, starting with the Latin American experiments in the 1980s, have
been distinguished from the earlier cases by the rise of the human rights movement. The
development of international human rights agreements in the UN, of a body of norms by
human rights organs in the Council of Europe and the Organization of American States,
the human rights monitoring and debate which comprised a central element of the post-
1975 Helsinki Accords process, and the emergence of nongovernmental human rights
organizations like Amnesty International, Human Rights Watch and others made the
massive abuses of repressive regimes a focus of international attention and pressure and
enabled the advocacy of human rights from within, often contributing to the erosion of
these regimes’ hold on power.

Following the ouster of such governments, this growth of human rights organizations and
standards arguably had two consequences for the transitions of the past twenty years.
First, of course, is the increased pressure to not merely turn the page and move on, but to
reckon with past abuses and establish accountability. Second, beyond forcing the issue
onto the table, the same international norms and networks of human rights advocates
informed the discourse regarding which approaches could be considered legitimate in
dealing with the past. Put simply, the methods employed to deal with alleged
perpetrators and collaborators in much of post-World War II Europe would not be
defensible when scrutinized by the human rights standards in effect at the end of the
century. The excesses of post-war France’s “Great Purge,” for example, included
summary executions, torture and humiliation of alleged collaborators. By the 1980s,
regional and international human rights bodies which had pressed for an end to past
abuses would not turn a blind eye to a new round of abuses committed in the name of
justice and accountability.

The contemporary standards relevant to transitional justice efforts cannot be treated
exhaustively here, but include the following. The protections guaranteed to criminal
defendants enshrined in the 1948 Universal Declaration of Human Rights, and elaborated
in the 1966 International Covenant on Civil and Political Rights, have been supplemented
by such UN standards as the Standard Minimum Rules for the Treatment of Prisoners
(1957), the Basic Principles on the Independence of the Judiciary (1985); the Standard
Minimum Rules for the Administration of Juvenile Justice (1985); the Basic Principles on
the Role of Lawyers (1990); the Basic Principles for the Treatment of Prisoners (1990);
Guidelines on the Role of Prosecutors (1990), and the Standard Minimum Rules for Non-
Custodial Rules (1990) . The UN Human Rights Commission and UN Human Rights
Committee have further elaborated these standards, as have the European Court and
Commission on Human Rights, the Inter-American Court and Commission on Human
Rights, and the 1990 Copenhagen Document and 1991 Moscow Documents produced
through the “Helsinki process.” These are further supplemented by the work of several
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UN rapporteurs, the writings of many legal scholars, and the work of human rights
organizations.

The measures undertaken to deal with the past in transitional countries over the past two
decades have not always been without their defects from a human rights perspective — the
kangaroo trial and execution of Romanian dictator Nicolai Ceaucescu in December 1989
was hardly a major advance over the killing and disfigurement of Mussolini in Italy a
half-century earlier — but they have generally been characterized by a heightened concern
for adherence to the rule of law and greater sensitivity to the rights of the accused.

One manifestation of this difference is in the structure and procedure of international
criminal tribunals established in the aftermath of mass abuses. The tribunals established
in the 1990s for the former Yugoslavia and for Rwanda incorporate the contemporary
norms noted above, providing to defendants and witnesses a far more extensive array of
procedural guarantees than were available to those in the dock at Nuremberg and Tokyo.

Prosecuting Past Abuses

In fits and starts, the past two decades have been characterized by a growing acceptance
of the need to prosecute those responsible for atrocities. The reasons for criminal
accountability have been elaborated by activists and academics alike. Trials
communicate that a culture of impunity that permitted the abuses is being replaced by a
culture of accountability, giving a sense of security to victims and a warning to those who
might contemplate future abuses. They provide some redress for the suffering of victims
and help to curtail the inclination towards vigilante justice. They provide an important
opportunity to establish the credibility of a previously compromised or non-functioning
judicial system. Particularly in the context of recent intra-societal conflicts, criminal
trials make the important statement that specific individuals have committed the crimes in
question, not entire ethnic or religious groups, thereby repudiating notions of collective
blame and guilt that can otherwise be used to foment the next round of violence.

The Greek transition from the junta of the colonels in 1974 brought with it a bold
program of prosecution of those responsible for the repression of the previous seven
years. In trials that were regarded as fair by outside observers, a few hundred individuals,
ranging from the senior members of the junta to military and police officers responsible
for torture and related abuses, were held accountable for their crimes. The Karamanlis
government was able to pursue this approach, despite some fear of military backlash, as a
result of a weakened military rendered more pliant by recent failures.

Ten years later, the Alfonsin government quickly undertook to prosecute the leaders of
Argentina’s military dictatorship. Junta leaders were charged with over 700 separate
crimes. In a trial without precedent in Latin America, five of the them were convicted
and sentenced to prison. Prosecutions then proceeded against numerous other military
personnel. Within the year, military rebellions caused the government to limit these trials
and, six months later, essentially terminate them. Controversy continues to this day as to
whether Alfonsin should have (or could have) resisted military pressure and continued
the prosecutions; at the time, the President was convinced that being any more aggressive
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risked plunging the country back into military rule and abuse. The Argentine experience
left two conflicting lessons for the continent: a courageous democratic government can
pursue criminal accountability for past abuses, and a former regime or determined
military which retains enough clout can effectively block such action. In the Latin
American transitions that followed, outgoing governments took heed of the lessons of
Argentina, and made certain that prosecution of past abuses would not be an option.

The next significant attempt at prosecutions was in Ethiopia after the fall of the Mengistu
regime in 1991. Thousands affiliated with the rule of the “Dergue” were arrested. A
Special Prosecutor’s Office was established, and received significant financial, technical
and staffing assistance from foreign donors. A group trial of 71 members of the Dergue
(including 25 in absentia) began in late 1994 and is still ongoing, with the defendants
charged with acts of genocide and crimes against humanity, torture, disappearances, and
murder. More than 5,000 additional officials were charged with genocide, of whom over
2,000 have been in detention without trial for nearly a decade. The Ethiopian program
has been criticized for its delays and its failure to comply with the due process standards
described above.

With the exception of the trials of border guards and a handful of others from East
Germany, the transitions of 1989 and the ‘90s from Communist rule were not
characterized by large numbers of prosecutions. Some have suggested that this may have
been partly a function of the duration of these regimes: they had been so pervasive and
had existed for so many decades that the majority of citizens — in addition to the courts —
were tainted in one way or another by association with the system, rendering trials too
threatening to too many.

The growth of the human rights movement in recent years has created greater pressure
not simply for confronting past abuses, but for doing so through criminal trials. The
information revolution has also created greater pressure for prosecutions. Brutal regimes
still manage to repress their media and can sometimes limit access by an increasingly
intrusive foreign media. However, in an age when, with ever-greater ease, witnesses to
atrocities can instantaneously post their accounts and photos on the internet for millions
worldwide to see, the crimes become vivid and the pressure to put those responsible in
the dock gains strength, both within the country and outside. It makes it harder for
policy-makers and donors outside the country to dismiss the need for accountability. The
massive nature and graphic reporting of atrocities in the 1990°s created pressure for
action.

International law has reflected this increased emphasis on accountability. States’ legal
obligations to investigate, prosecute and punish a wide range of atrocities have expanded.
Specialized treaties such as the Genocide and Torture Conventions impose upon states
parties the obligation to prosecute or extradite alleged perpetrators of these crimes. The
obligation to guarantee and protect human rights found in the general human rights
treaties, like the International Covenant on Civil and Political Rights and the American
Convention on Human Rights, have been repeatedly interpreted by the authoritative
bodies to include the duty to investigate, prosecute and punish those responsible for such
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gross abuses as disappearances, torture, extra-legal executions. The work of the
International Criminal Tribunals for the former Yugoslavia and for Rwanda, combined
with the efforts towards establishment of the permanent International Criminal Court,
have given new attention to the obligation to prosecute genocide, war crimes and crimes
against humanity. It has been established that rape may constitute a war crime when
committed as part of an organized pattern, generating an international obligation to
prosecute. Reflecting the reality that nearly all significant violent conflicts in recent
years have been intra-state rather than inter-state, international law now recognizes a
variety of atrocities as rising to the level of crimes against humanity (again triggering an
international obligation to prosecute) when committed in a non-international armed
conflict war or even during peacetime.

Trials: International, National and Mixed

The trends just described combined with the occurrence of two notorious rounds of
atrocities in rapid succession to effect the next major development in dealing with the
aftermath of mass abuses: the establishment by the United Nations Security Council of
the International Criminal Tribunals for the former Yugoslavia and for Rwanda. The
tribunals have had a major impact, developing new international legal precedents,
providing authoritative interpretation of the norms of humanitarian law, removing leaders
such as Radovan Karadzic from the Dayton negotiations and Bosnian politics, handing
down the first conviction in history of a former head of government for genocide (former
Prime Minister Jean Kambanda of Rwanda, sentenced to life in prison); the list goes on.

International tribunals have several strengths over domestic trials for the major crimes
under consideration. An international tribunal will be more able to assemble the
necessary human resources (including technical ability in forensics and other areas and
expertise in evolving areas of international law). It is less subject to credible allegations
of bias or victor’s justice than a local trial process. Its impact will generally be far
broader than a domestic process: first, by communicating to potential perpetrators of
these crimes, not only in the country in question but worldwide, that the international
community will not tolerate such atrocities and that the same fate would await them;
second, by contributing to the further development and interpretation of international
criminal law. Finally, the practical reality may be that an international tribunal can do for
a society emerging from mass abuses that which the society cannot do for itself, either
because senior perpetrators are beyond the reach of local authorities or because the
domestic system is incapable of undertaking the task.

That said, it must be remembered that lessons for an international audience and the
elaboration of international law are secondary functions. The primary audience is the
population of the country in question, both victims and perpetrators. The ultimate goal is
to help them confront the legacy of past abuses in an effective manner and re-build their
society in a way that will prevent the recurrence of atrocity. This priority has,
unfortunately, not always been apparent in the work of the current two international
tribunals. Victims groups and local society were ignored for too long, and outreach to the
local population to expose them to the work of the tribunals and break down barriers of
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misinformation about their work took years to begin. In the last year or two, both bodies
have made progress in this direction. One aspect of this question involves the location of
tribunal proceedings. It is particularly notable that the Rwanda Tribunal sitting in
Arusha, Tanzania, is preparing to conduct some of its proceedings in a courtroom in
Kigali, bringing the process of justice to the people. These issues of local access and
outreach are important to the effectiveness of international tribunals, and will require
greater attention in the coming years.

Increased attention to international tribunals may encourage the pursuit of trials through
the national courts in two ways. First, attention is generated by the debate over these
international bodies regarding the importance and legal obligation of criminal prosecution
following the commission of atrocities. This necessarily has its impact on the domestic
process. Second, those governments wishing to avoid the intervention of an international
tribunal — whether because of concerns over national sovereignty, the embarrassment of
acknowledging the incapacity of the domestic system, or the fear that the investigations
of the international body could extend too close to the government or its allies — may only
be able to do so by engaging in an authentic domestic criminal process. In Indonesia’s
complicated and shaky transition, for example, the personnel and habits of the 32-year
“New Order” regime will not be replaced overnight. There is resistance in many quarters
to prosecuting senior members of the military or other senior officials for their role in the
atrocities committed in East Timor or elsewhere in the country. The United Nations has
threatened to establish an international criminal tribunal, along the lines of the Yugoslav
and Rwandan models. Some Indonesian officials have indicated that prevention of such a
move is the one thing that may spur domestic prosecutions. Similarly, the International
Criminal Court, when established, will only be able to prosecute genocide, war crimes or
crimes against humanity when domestic authorities are unwilling or unable to pursue the
matter, creating a strong incentive to activate the local process of criminal justice. (This
ICC deference to local ownership of the process is a significant shift from the current
Yugoslavia and Rwanda tribunals, which enjoy primacy of jurisdiction vis-a-vis national
courts.)

As noted earlier, international tribunals are far better positioned than domestic courts to
attract needed resources. If the goal, however, is the creation of a stable society that can
avoid the recurrence of massive violations, then a robust and credible system of justice is
essential. Building a strong, independent criminal justice system is a difficult but crucial
task that has been identified as a priority in every country actually confronting the
dilemma of transitional justice, but is one that lacks the high profile of international war
crimes trials. The total combined allocation by the international community for the ICTY
and ICTR since their inception will, before long, reach $1 billion. The amounts allocated
by international donors during the same period to strengthen the capacity of the domestic
criminal justice systems of the countries of the former Yugoslavia and of Rwanda (with
its caseload of 125,000 compared to the ICTR’s 53 indictments to date) are miniscule in
comparison. Even if the two tribunals are maximally successful, robust domestic systems
will still be needed to avoid future atrocities. This is obviously not a zero-sum game, as
both the international and local institutions help a society overcome the legacy of past
abuse. The resources spent on the Hague tribunal, it should be remembered, are a small
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fraction of the expenditures for NATO peacekeeping operations in the Balkans.
Nonetheless, the disparities in resource allocation between international and domestic
justice suggest a prioritization that requires greater examination.

An innovation that may bridge the gap is the creation of hybrid international-local
tribunals. In Cambodia, twenty years after the Khmer Rouge killing fields, the legacy of
that period has still not been effectively confronted, and the demand for justice remains.
Cambodia’s courts lack the capacity and independence to undertake trials of the
remaining Khmer Rouge leaders, but the government opposes the establishment of a
wholly international tribunal along the lines of the Yugoslav and Rwandan models. The
result that has been the subject of long-running negotiations between the UN and the
Cambodian government would be a body comprised of both Cambodian and foreign
judges, a foreign prosecutor and a local deputy, and a mixed staff, with carefully
balanced powers that would permit a sense of local ownership but enable the foreign
personnel to ensure the independence of the process and its adherence to international
standards. A similar hybrid court will likely soon be authorized by the UN Security
Council and the government of Sierra Leone for operation in that country. International
and domestic personnel similarly staff unique court structures in East Timor and Kosovo
which are dealing in part with the aftermath of atrocities. These mixed bodies are less
costly than international tribunals, and may combine the principal advantages of both
international and local trials.

Prosecution in Foreign Fora: Going Beyond Domestic Constraints

The drive to curb impunity for massive abuses of human rights has manifested itself not
only within countries in transition, but internationally as well. As a result of the
increased popular pressure for accountability for the most heinous crimes, and the
developments in international law discussed above, a growing number of national courts
have acted on the basis of universal jurisdiction over such crimes as genocide, war
crimes, crimes against humanity and torture to permit the prosecution of foreign
perpetrators. Some states have begun to amend their criminal codes to explicitly
incorporate this jurisdiction; in others, such exercise of universal jurisdiction does not
require any legislative action. The relocation of refugees from countries where atrocities
occurred, as well as the occasional encounter between victims and perpetrators in their
new states of residence, has also given impetus to the exercise of domestic jurisdiction by
these states over the crimes in question. In the past ten years, criminal cases have been
opened in Belgium, Germany, Switzerland, Austria, Spain, Italy, Denmark, France, the
United Kingdom, the Netherlands and Senegal against foreign nationals alleged to be
responsible for crimes against humanity, war crimes, genocide, torture, disappearances or
terrorism in their home countries. In some of these cases, independent judges and
prosecutors have proceeded despite the desire of their own government and diplomats to
avoid offending the foreign state.

This trend toward exercise of universal jurisdiction obviously has enormous ramifications

for states in transition. If the national criminal justice system lacks the capacity, or the
state lacks the political will, to prosecute those responsible for heinous crimes — or even if
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the overwhelming majority of the nation’s citizens should freely decide that a
comprehensive amnesty is in the best interests of the country — frustrated victims can now
circumvent these limitations by finding a foreign court willing to pursue the investigation
and trial. Any foreign court, if its national law so permits, can exercise jurisdiction in
place of the courts where the offense was committed. Dictators could previously assume
that foreign governments would not want to get involved, and low-level perpetrators
might reasonably assume that an international tribunal would not bother with them, but as
the Pinochet case demonstrated, independent courts can act notwithstanding the
discomfort of their own governments: Those culpable for heinous atrocities travel in this
new world with less certainty as to their continued freedom. On the other hand, would
any perpetrator submit their confession to a South African-style truth and reconciliation
commission in exchange for amnesty, for example, if upon stepping across the border he
or she could still be subject to prosecution for those crimes in the court of another state?
As the Pinochet case showed, such exercise of universal jurisdiction can reverberate
strongly in the home country of the defendant. The impact of this new experiment with
universal jurisdiction is somewhat unpredictable.’

The Near Inevitability of Imperfect Justice

As noted above, evolving international standards have raised the bar for satisfactory
transitional justice programs. It must be kept in mind that these standards set the goal —
and should continue to do so — but can seldom be maintained to perfection in
circumstances that are so far from perfect. In countries attempting a transition following
civil war or years of dictatorship, the criminal justice system is generally in shambles.
Even if the courts had once been credible, the institutions and personnel of the criminal
justice system have typically been destroyed or corrupted. This, indeed, is axiomatic: had
the criminal justice system been robust, independent and objective in upholding justice
and the rule of law, then large-scale violations of human rights would have been
investigated and prosecuted much earlier on. Even with significant foreign assistance,
rebuilding an effective criminal justice system (or, in the case of some transitional
situations, constructing one for the first time) will not occur overnight. The need to
recruit and train investigators, prosecutors, judges and court personnel, adopt reforms to
ensure fair criminal procedure, and put in place the material resources and equipment
necessary to the operation of the system can take years. The international capacity to
provide rapid-response legal assistance in such countries is developing, but still has a
long way to go. In such circumstances, the need for justice cannot simply be put in
abeyance. Insistence on the perfect can be the enemy of the good.

Even when the international community intervenes so thoroughly as to take over the task
of local judicial administration, it can fall short of the international standards. A telling
case in point is that of post-war Kosovo, where the UN mission is vested with all
executive and legislative powers and foreign experts imported by the UN have the
mandate to administer the system of justice. Even in this case, while praising the
mission’s efforts, an October 2000 report by the OSCE Kosovo office complained of
common patterns and practices in the UN-run courts, and provisions of UN-imposed
regulations, that fell short of international human rights standards.
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A second case is that of Rwanda. The chilling genocidal campaign of 1994 resulted in
the slaughter of up to one million souls in one hundred days* — a dizzying figure that
dwarfs the rate, if not the number, of killings at the peak of the Nazi Holocaust. Building
on a program of dehumanization of the Tutsi, this vast killing was accomplished through
the mobilization of Rwanda’s hierarchically structured society into an orgy of violence.
People were recruited, enticed, manipulated, ordered and threatened to participate in the
genocide, with the result that overwhelming numbers of Rwandans were implicated as
potential defendants following the carnage.

Rwanda’s new government fully endorsed the arguments that had been put forward by
the human rights community (with far less success) in the Latin American transitions of
the 1980s and the post-Communist transitions of the 1990s: that following mass abuses,
criminal justice was crucial to transform a culture of impunity to one of accountability.
The prison population soon swelled far beyond capacity to over 100,000 people. Foreign
human rights advocates argued that these conditions violated international standards, as
did prolonged, multi-year pre-trial detention. Trials, they argued, had to begin promptly.
The criminal justice system, however, along with the other institutions of society, was
decimated in the genocide. Rwandan officials warned that more time was needed to
recruit, train and rebuild the system to provide the basis for fair trials. Under
international pressure, they began the initial trials, only to be faulted by many of the same
critics for the perceived failure of the proceedings to fully adhere to international fair trial
standards.

In the past three years, the Rwandan courts processed more than 3,000 genocide cases — a
herculean feat in proceedings that have been evaluated as generally fair by independent
observers, including those representing the defense. That said, prosecution of the current
caseload, which currently involves some 125,000 in detention, would take many decades
at best. As a consequence, Rwanda will shortly move the overwhelming majority of the
caseload to a new village-level system called gacaca, loosely based on an indigenous
model of traditional justice. The program will not satisfy all the criteria set by
international standards regarding criminal defense rights. On the other hand, most
Rwandans in the justice system feel they have no alternative: the caseload cannot be
handled by the courts in any timely manner; it is politically not an option to simply throw
open the prisons and release over 100,000 alleged genocidaires; and it is not acceptable
to continue to keep people locked up for years without trial. Although it will be criticized
for its shortcomings, Rwandans argue that the gacaca program will engage local villages
in the process of justice, return and reintegrate perpetrators into their home communities,
and empty the prisons of untried cases within a relatively short time.

These cases serve to illustrate an important if uncomfortable lesson from recent
transitions. First, pervasive gross violations of human rights almost always leave in their
wake a legacy of traumatized societies, weakened economies, shattered institutions
generally lacking in credibility, and the absence of a culture informed by the rule of law.
Because of these circumstances, however, even when there is a good-faith attempt to hold
perpetrators accountable for past abuses, transitional justice will almost always be
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somewhat messy and imperfect. International standards and monitoring have made a
vital contribution by significantly raising the bar of acceptable methods of dealing with
past abuses. Suggesting that national efforts should not proceed until they can
completely satisfy these standards is, in practical terms, to deny a society the option of
dealing with its own demons. The goal should be a reasonable approximation of these
standards. Striking the right balance is a key challenge.

Experience has demonstrated the enduring nature of the drive for adequate justice for
gross violations of human rights. In Argentina, more than fifteen years after the
transition, victims and authorities have found new ways to bypass legal constraints other
than recourse to foreign courts, recently initiating the prosecution of those military
officers responsible for the kidnapping of children during the period of the “Dirty War.”
Courts have also taken to viewing disappearances as ongoing crimes until solved, post-
dating any amnesty cut-off and thus fair game for judicial attention. Chile has lifted
Augusto Pinochet’s immunity and is contemplating a trial a decade after he gave up his
dictatorship. In Cambodia, France, Italy and elsewhere, trial efforts are pursued decades
after the atrocities in question. The demand for justice is not easily put to rest.

In summation, the last few decades have brought us to a point of conflicting lessons
regarding the vital but limited role of criminal trials. On the one hand, there is a far
broader consensus that, in the aftermath of mass abuses, criminal prosecution of the most
heinous offenses is morally appropriate, legally required and strategically correct to
facilitate democratization and the reduction of conflict. This consensus applies whether
the context is a transition from war or a transition from a repressive regime. On the other
hand, trials, whether conducted by domestic courts, international tribunals, or hybrid
bodies, will just touch the tip of the iceberg. Those prosecuted will constitute a tiny
percentage of potential defendants implicated in the abuses. As a consequence, on their
own, this small number of trials will generally not be sufficient to adequately address the
needs of victims or to effect necessary changes in the culture that made the abuses
possible. Criminal prosecution must be seen as part of an integrated package of
mechanisms to deal with the legacy of abuse.

Amnesty: Shifting Sands

If a decision to avoid dealing with past abuses is determined to be the necessary price for
obtaining a peace agreement or the departure of a repressive regime, then amnesty
becomes readily acceptable as a way of achieving this transition. Advocates of this
approach argue that wholesale amnesties are not simply the easy way out, the political
path of least resistance. Those responsible for atrocities may continue to wield sufficient
power to effectively block the transition, and consequently to dictate its terms. Beyond
the imperatives of realpolitik, moral arguments can be — and have been — made that if an
unsavory deal can facilitate a quicker end to the killing and facilitate the process of
societal reconciliation, then it behooves the negotiators to accept it and move on.

With the exception of Argentina — which initially pursued trials of the leaders of the
ousted regime and then moved on to prosecute other officers responsible for human rights
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abuses before bowing to military pressure and calling a halt to further trials — the
transitions in Latin America were largely characterized by a decision to abstain from
pursuit of criminal accountability. Blanket amnesties were accepted as the routine.

Experience has proven such a calculation to often be flawed, however, as a blanket
amnesty may prove to constitute not only a moral sacrifice but also a tactical blunder. An
amnesty often does not mean drawing a temporal line and moving forward, leaving the
problems of past abuses in the past. In addition to aggravating victims’ sense of injustice
and abandonment, an amnesty can actually preclude the demarcation of past and future
by carrying the culture of impunity into the present. Two recent examples are instructive.

The logic of amnesties in exchange for peace continues to hold an appeal for some. The
establishment of the International Criminal Tribunal for the former Yugoslavia by the UN
Security Council was a major step in the battle against impunity. At the time of the
various negotiations to conclude the war in Bosnia (culminating in the Dayton Agreement
of 1995), there were many voices arguing that although the tribunal was a nice idea,
amnesty for Radovan Karadzic, Ratko Mladic and others as the price of ending Europe’s
worst slaughter since World War II would be worth it. Due to the perseverance of the
ICTY and its supporters, this logic did not carry the day, these indictees were excluded
from the negotiations, and the Dayton Agreement affirmed the obligation of all parties to
cooperate with the Tribunal. After Dayton, however, this commitment hardly received
the highest priority, as various NATO policymakers pondered whether prompt
apprehension of those indicted might actually threaten the fragile peace — the same logic
implicit in the amnesty rationale. The result was a situation in which those most culpable
for wartime atrocities continued to wield influence from behind the scenes, and hardliners
continued to feel reasonably secure in an environment of impunity, obstructing refugee
return and impeding political or economic reintegration of the country. Military
peacekeeping efforts that cost billions of dollars were arguably significantly prolonged
from what might have been possible with a more robust approach to accountability.

The amnesty logic was tested again in Sierra Leone in the summer of 1999. During the
previous eight years, the Revolutionary United Front (RUF) had pursued a vicious civil
war to control the country’s rich diamond resources and to gain power. Among the
atrocities inflicted on the people of Sierra Leone, the RUF’s signature tactic was to
terrorize the population by hacking off the limbs of civilians, often assembling the
residents of a village for such mass amputations. In an attempt to bring an end to the
brutality, the parties to the July 1999 Lom¢é Peace Agreement adopted a power-sharing
arrangement that welcomed RUF leader Foday Sankoh into the government, put the RUF
in charge of the diamond mines, and “in order to bring lasting peace to Sierra Leone,”
granted a sweeping general amnesty which provided “absolute and free pardon to all
combatants and collaborators in respect of anything done by them in pursuit of their
objectives.”® Within months of the accord abuses were renewed, with the RUF attacking
not only its fellow citizens but also UN peacekeepers. Accountability is not pursued in a
vacuum and other factors will always be in play. In the end, however, impunity did not
provide for lasting peace; to the contrary, it arguably emboldened those responsible for
past abuses. Instead, reckoning with the past over the next few years through the
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combination of a Truth and Reconciliation Commission, and a special court that will try
those most culpable for past atrocities, will hopefully provide a more stable foundation
for “lasting peace” in Sierra Leone.

The corollary to a growing global emphasis on accountability following mass abuses is a
weakening of support for broad general amnesties. In addition to being politically
distasteful, international law today regards such amnesties as impermissible for genocide,
war crimes, crimes against humanity, torture and related abuses.

South Africa’s truth and reconciliation process introduced a new approach to amnesty.
Instead of a blanket amnesty, in which the state provides all perpetrators, anonymously
and en masse, with a clean slate, South Africa offered a conditional amnesty. The burden
was placed on perpetrators to come forward by a set deadline and apply for amnesty on
an individual basis; the price was admission of their responsibility through a confession
of their crimes and cooperation with Truth and Reconciliation Commission investigators.
This was a profound distinction from earlier amnesties in Latin America and elsewhere;
if anything, it more closely resembled the plea bargaining practiced in some criminal
justice systems. Over 7,000 amnesty applications were received by the TRC, which is
still processing these cases. Although some have expressed frustration with the slow
pace of processing, it must be in a comparative context: it would have taken years longer
for the courts to adjudicate a fraction of these cases, at much greater financial cost.
Overall, the amnesty program was successful in establishing individual accountability
and in facilitating the construction of a far more complete record and analysis of the
patterns and institutions of abuse under apartheid than would have been possible without
these individual confessions.

The South African approach to amnesty has proven attractive to other societies emerging
from a period of repressive government or wartime atrocities. It has stimulated new
academic work exploring the use of limited or conditional amnesties. A key element is
often ignored, however. South Africa’s TRC process was only able to generate so many
applications for amnesty because of the maintenance of a second track: the threat of
prosecution of those not entering the amnesty program. As more of one’s colleagues
provided information through amnesty applications that could be used by criminal
investigators, the incentive to apply grew. Without the possibility of facing criminal
proceedings, it is highly doubtful that any more perpetrators would have come forward in
South Africa than did before the truth commissions of Latin America and elsewhere,
namely those few individuals who felt remorse and felt compelled to try to clear a guilty
conscience by telling their story. South Africa is now entering a phase in which the
viability of its conditional amnesty program as a model for other countries will be put to
the test. Once the TRC completes the amnesty proceedings, it remains to be seen
whether those perpetrators of atrocities who did not enter the program will actually be
subject to criminal proceedings.® There are those who argue that the country needs to
close this chapter and move on. If none are prosecuted, however, then the incentive to
apply for amnesty will be perceived to have been a hollow one. In this scenario, the
viability of the South African model for replication elsewhere will be weakened, as
perpetrators in those other countries assume that the same pattern will be repeated.
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Dealing with the Numbers

The kinds of massive abuses under consideration cannot, as a rule, be perpetrated by a
small number of people. A systemic pattern of atrocity and trampling of fundamental
rights potentially implicates everyone involved in the system, however tangentially.
Depending on the nature of the violations, they require: relatively large numbers of first-
line perpetrators, those who actually kill, torture, kidnap, and destroy property; the
architects of the atrocities, those who organize, manage and give orders; complicit judges
and other legal officials; those who incite the commission of abuses through their roles in
the media, the educational system or the religious order; those who provide information
regarding colleagues or relatives; those who provide materials or resources necessary to
the commission of atrocities with negligent disregard to the effect of their actions; those
who knowingly benefit from slave labor or knowingly acquire a child stolen from its
parents; those who were cogs in the machinery — who worked at jobs seemingly unrelated
to the abuses but which made it possible for a repressive regime to function. The list
goes on and on, often into thousands of people.

In this context, subjecting everyone implicated in past abuses to the strictest procedures
and the maximum penalties is impossible. The criminal justice system of every country
emerging from a pattern of mass abuses is compromised and minimally functional, with
severely limited capacity at best. It must be recognized, in addition, that even a robust
and well-functioning judicial system would not provide a viable venue for the handling of
what may be a substantial percentage of the society. Attempting to prosecute or purge all
those implicated would be politically destabilizing, economically devastating and
logistically impossible. In every nation reeling in the aftermath of heinous atrocities,
there have been those who argue that too many perpetrators or their accomplices have
been allowed to escape the hand of justice, but ethically defensible practical
considerations will require compromise over absolutism. Furthermore, the evolution of
international standards regarding, for example, due process rights or the housing and
treatment of prisoners, has imposed an additional burden on the process, and the
additional cost and time of compliance with these standards make it even more certain
that casting the widest possible net of liability is not a realistic scenario for a transitional
society at the turn of the century.

As a consequence, societies grappling with this problem are obliged to make choices and
establish levels and categories of culpability. It is both morally and practically
appropriate to distinguish between the mass murderer and the teacher who answered
questions from police about a student’s political views. Delineating categories is
important both for purposes of properly calibrating penalties and for developing different
mechanisms best suited to addressing each category.

Dealing with the Numbers through Non-Criminal Sanctions

Despite the maturation of the field of transitional justice, many observers too often
assume that the options for dealing with those implicated in past abuses are punish or
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pardon. Because the huge numbers cannot be handled by the criminal justice system, and
simply leaving hundreds or thousands of these individuals untouched and in their past
positions would pose a significant injustice and threat to reform, many countries have
adopted a third approach, the use of non-criminal sanctions. Based on their past
activities, associations or positions, individuals may be excluded from a variety of elected
or appointed offices. This may include positions in government agencies, in the military
or security forces, in banking, education, or a variety of other fields. Sanctions may also
include a loss of benefits or selected civil rights.

As noted earlier, the post-communist transitions in the former Soviet Union and Central
and Eastern Europe did not include many trials. Extensive debates have ensued,
however, over the use of “lustration” programs. Although differing somewhat from one
country to another, this approach has involved reviewing the extensive records of the
former secret police services and excluding from various elected or appointed offices
those implicated as former collaborators. In Poland, the debates have continued to this
day, with a new lustration law recently adopted.

Purge programs have not been limited to the former Communist bloc countries. In El
Salvador, the “Ad Hoc Commission” reviewed individual records and recommended the
forced retirement of one hundred senior military officers based on their past involvement
in human rights abuses, including the Minister of Defense. In Bosnia, the International
Police Task Force is charged with screening all candidates for the reconstituted local
police forces, rejecting anyone who has engaged in persecution of ethnic minorities.

Screening or purge programs carry several advantages: they can be used to process large
numbers of cases quickly, not being burdened by the procedural rigors of the criminal
process; they cost far less than trials in both financial and human resources; they are a
measured response, allowing those less culpable to avoid trials or prison. In Bosnia, for
example, most police officers who participated in ethnic cleansing will not be prosecuted,
but they should be excluded from the new local police force, where their continued
presence would cause their former victims to feel unsafe. However, precisely because
they are lower profile than trials, generally hidden from public scrutiny, and not subject
to the same due process guarantees, non-criminal sanctions are much more apt to be used
for purely political reasons, to pursue vendettas or to empty bureaucracies in order to
install one’s own loyalists. As a general rule, the more onerous administrative sanctions
employed by several countries in the post-World War II transitions have not been
repeated. With the exception of Ethiopia, where the right of suffrage was denied to all
members of the former ruling party, sanction programs have generally been limited to
restrictions on employment. In some cases these restrictions have been limited to a
cooling-off period of five or ten years, in theory giving time for democratization to take
hold before re-opening a level playing field for all.

The use of trials and truth commissions has been the subject of numerous analyses and
policy discussions. A great deal has been learned, and improved standards and protocols
have developed as a result. The same attention has not been given so far to the use of
non-criminal sanctions in confronting past abuses. In a process of democratization it is
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problematic to deprive large numbers of people of their social status, source of livelihood
and rights of political participation without affording them adequate procedural rights.
Some have suggested that screening programs are not retrospective or punitive,
sanctioning individuals for their past misdeeds or affiliations, but merely prospective,
ensuring the qualifications of candidates and applicants for important positions in society.
This analysis would impose much lower due process requirements on the effort, but
actual practice in many countries has belied this non-punitive depiction. Some have
argued alternatively that when it comes to purges, members of the police or military are
not entitled to the same procedural protections as are those in government or in the
private sector. Limited efforts are now being made to develop appropriate standards,” but
much more thought is needed. Work on non-criminal sanctions is a missing link in the
evolution of a comprehensive approach to transitional justice.

The Evolution of Truth Commissions

Clearly one of the most important developments of the last two decades in confronting a
legacy of past abuses is the emergence of the truth commission. This institution has
captured the public imagination and has made a singular contribution to the search for
best practices in transitional justice. Information on the model is routinely requested by
those contemplating their society’s painful past.

Truth commissions have become increasingly sophisticated operations. Of the principal
mechanisms employed to address the challenge of transitional justice — trials, non-
criminal sanctions, compensation and truth commissions — truth commissions have
benefited the most from the process of transnational learning and information sharing.
Those designing a new truth commission in one country have often conferred with
members or staff of truth commissions elsewhere, and routinely examine the charters and
reports of these foreign counterparts. Some recent truth commissions have included
among their consultants and staff veterans of truth commissions elsewhere. Advanced
methodologies and computer software programs have been designed to aid truth
commissions in their data collection and in their efforts to discern patterns from
thousands of testimonies.

Truth commissions, as they have evolved, are appropriate in two different situations.
When these bodies were established in various Latin American transitions — in countries
such as Argentina, Chile, and El Salvador — they were needed because the systems of
abuse in these countries had been designed to hide the facts. Torture and related abuses
were committed largely in secret; crimes like “disappearances” were intended to erase
any trace of the victim or the crime. As a consequence, there was a compelling need to
uncover and acknowledge the truth. In Bosnia, on the other hand, truth is not hidden;
rather, such a commission is needed because of the existence of multiple “truths,” each
with a distinct ethnic coloration. Nationalists of each of the three ethnic communities
involved in the Balkan wars propagate a history that portrays their group as the sole
victim of mass abuses and the others as evil perpetrators and monsters. Three separate
war crimes commissions, dominated respectively by Bosniak, Croat and Serb
perspectives, have focused almost exclusively on the victimization of their own group.
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At a meeting in 1997, which included the leaders of these three commissions, one of
them recognized that he and his counterparts were “in the process of creating three
conflicting versions of the truth, and if we keep going along this path, fifty years from
now our grandchildren will fight again over which one is correct.”

The Role of Civil Society

One of the strengths of truth commissions is their ability to provide a forum in which all
parties can participate. Any victim, perpetrator or bystander can come forward and tell
their story. Representatives of relevant sectors are invited to contribute their perspective
and respond to questions; these may include religious or political leaders, representatives
of the media or of the business, medical and legal communities, human rights activists,
and relevant NGOs. Historians, sociologists, and psychologists also have a role to play.
To note three very different models and contexts as examples, Chile, South Africa and
Guatemala each conducted successful truth commission processes. In each of these cases,
the participation of civil society was crucial to that success. Without the work of victims’
coalitions, human rights groups, church leaders and other components of civil society, the
three truth commissions would have been much less effective. A truth commission, even
if it doesn’t hold open hearings, needs to engage the public in the process. It should be an
exercise in collective soul-searching, an exploration of society’s ills and defects that
permitted the atrocities in question. Without the active participation of civil society and
without the resultant sense of public ownership of and investment in the process, a truth
commission could produce a technically accurate history of the conflict and abuses, but
the report might be relegated to an academic shelf, without making any meaningful
contribution to the reclamation of society’s sense of values, tolerance and respect for
human rights.

As a consequence, a nation in which the institutions and organizations of civil society
have been wholly decimated by civil war or by a long period of harsh repression will not,
in general, be an appropriate candidate for a truth commission. Where the grassroots no
longer exists in any meaningful way, the situation will suggest more of a “top-down”
mechanism for reckoning with past abuses. Such was the case in Rwanda following the
1994 genocide. All the institutions of society, both public and private, were destroyed.
There was an urgent need to end the prevailing sense of impunity and to establish the
principle of individual accountability. In addition, however, the reality was that the
criminal justice model, organized and run by the state, and not as reliant on participation
of the public, was the only option and consequently was adopted in 1995. Five years
later, with civil society somewhat recovered and functioning on both the national and
local level, Rwanda can now contemplate shifting from the model of criminal trials to a
more participatory approach known as gacaca, which will actively engage the public and
civil society down to the village level in the effort to recover the facts of the genocide,
facilitate a cathartic exchange between perpetrators and victims, and institute justice.”

In Bosnia and Herzegovina, a notable characteristic has been the passivity of civil

society. For too long, owing in no small part to the legacy of communism, people in
Bosnia have come to expect a “top-down” approach, in which the population docilely
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permits the leadership to determine their fate. As has been the case in many formerly
communist countries, shedding this mentality has been a slow process. One of the most
promising developments in Bosnia, however, has been the recent impatience of civil
society with the top-down approach to dealing with past abuses. When it comes to
confronting ills of Bosnia and Herzegovina’s recent past with an eye to shaping a better
future, a growing number of its citizens have begun to take the initiative without waiting
for the approval of nationalist political leaders. The emergence of a dynamic civil society
in Bosnia is apparent in the current effort to establish the Truth and Reconciliation
Commission.

Over one hundred NGO, political, religious and civic leaders have, to date, signed a
petition calling for establishment of the Truth and Reconciliation Commission. In January
2000, an extraordinary conference in Sarajevo brought together a diverse group of 80
civil society leaders, from both the Federation and Republika Srpska, from human rights
groups, victims’ associations, religious orders, political parties, academia, youth groups
and others, collectively representing thousands of people throughout the country. A
broad-based citizens’ coalition is now advocating creation of the TRC by parliament
following the November 2000 elections. Independent media — another element of the
emerging civil society — has provided significant coverage to the effort. This leadership
of civil society bodes well for the success of the Bosnian commission.

The significance of the role of civil society in coming to grips with the past is highlighted
by the experience of El Salvador. The parties to that country’s 1992 peace agreement
determined that although a truth commission was needed to provide a forum for victims
and to establish an objective record of abuses and responsibility, Salvadoran society was
too polarized to undertake the task for itself. As a consequence, the Commission on the
Truth for El Salvador was established as an international operation: All the members and
the staff were non-Salvadoran. This “outsider” quality was cause for some rejection of
the exercise, even though the Commission’s report was regarded as generally accurate.

There have been no purely international truth commissions since El Salvador’s, and that
is likely to remain the case. To the extent that the mandates of these commissions are
expanding to not only establish the facts but also to serve as a catalyst for reconciliation,
a sense of local ownership and engagement in the process becomes increasingly
important to the success of the exercise. Where polarization or the limited capacity of
domestic society requires an international presence, a hybrid has been developed; a
national truth commission with a foreign chair, local members and a mixed staff, similar
to the development of mixed courts discussed earlier. This model proved effective in
Guatemala. Hybrids of this sort are also contemplated for the truth and reconciliation
commissions now being planned in both Sierra Leone and Bosnia and Herzegovina.

From Truth to “Truth and Reconciliation”

As truth commissions become more sophisticated, their goals and mandates get
somewhat broader as well. Although the appellation “Truth and Reconciliation” was first
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applied to the Chilean commission in 1990, the reconciliation element of the exercise has
received increased attention in recent cases.

When Guatemala’s truth commission organized a national conference in 1998 to elicit
input from representatives of civil society from around the country regarding the kinds of
societal reforms that were in order, there were those within the UN mission and
elsewhere who complained that this kind of activity was beyond the commission’s
mandate of “historical clarification.” The position of the commission, on the contrary,
was that this was completely in accordance with its charge to “encourage national
harmony and peace.” In its final report, the commission’s concern was not only to
establish a historical record and a degree of accountability and reparations, but also the
imperative to “achieve true reconciliation and construct a new democratic and
participatory nation which values its multiethnic and pluricultural nature.” Its analysis
and recommendations in this regard extended to such matters as the social and political
participation of indigenous peoples and their employment and professional training in
state agencies; the need for fiscal reform; and the use of local traditional forms of conflict
resolution.

Similarly, South Africa’s Truth and Reconciliation Commission went far beyond an
examination of victims and perpetrators in its five-volume report. Like most earlier truth
commissions, it recommended measures to address accountability, prevent future human
rights violations, provide reparations and rehabilitation for victims, and reform the
security forces. The South African TRC went further, however, and also included
extensive recommendations aimed at the faith communities, the business sector, the legal
community, the health sector, and the media.

In the case of Sierra Leone, where large numbers of children were both victims and
perpetrators of the abuses, the Truth and Reconciliation Commission is expected to play a
key role in examining this horrible problem and in providing a mechanism for a
traumatized society to begin the repair and reintegration of its next generation. In Bosnia,
all parties have agreed to an intriguing innovation: as part of its mandate to record and
analyze past abuses, their TRC will also document the stories of those on all sides who
resisted the abuses, often risking their lives to protect neighbors across ethnic lines.
Although nationalists of each ethnicity would prefer to bury such stories and convince
their communities that all Bosnians of a different ethnic group are their enemies,
moderates recognize the important contribution that acknowledgment of these many acts
of humanity can make to the process of reconciliation.

One of the reasons for this increased focus on reconciliation and reform has to do,
arguably, with the different contexts in which truth commissions are being established.
In a transition from a repressive regime, which killed, tortured and disappeared people
solely on the basis of suspected political leanings, the prevention of further abuses
requires the establishment of accountability, democratization of government, and reform
of the security forces and the criminal justice system — surely no small order. This
roughly characterized the nature of the transitions in Argentina, Chile and El Salvador.
When the atrocities also have a racial, religious or ethnic component to them — as they
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have in South Africa, Guatemala, and Bosnia — then more is needed to rebuild society in
a manner that will avoid new rounds of violence. Left unaddressed, grievances can be
incorporated into group traditions and lore that are transmitted from one generation to the
next, planting the seeds for future conflict. Many people have come to believe that truth
and reconciliation commissions can make an important contribution in this regard.

Truth Commissions and Trials: From Choice to Co-existence

The battle against impunity for massive human rights violations has been a long and
difficult one that still requires a determined perseverance by its advocates. Ironically,
during the wave of democratic transitions in the 1980’s, the establishment of truth
commissions was welcomed by many as an important advance in that battle. As
officially sanctioned bodies that investigated and exposed the systemic abuses that were
otherwise hidden and denied by outgoing authoritarian regimes — at times even
identifying culpable individuals by name — truth commissions pierced the wall of
invincibility and impunity. Truth commissions in places like Argentina and Chile and El
Salvador had greater success in documenting the details and structures of abuse than
many had expected, and invigorated the growing worldwide effort to ensure greater
accountability in the wake of serious human rights violations.

As discussed earlier, that effort has advanced to such milestones as the recent attempts to
prosecute former dictators Augusto Pinochet of Chile, and Hissein Habré of Chad, in
foreign courts; the creation of the international criminal tribunals for the former
Yugoslavia and Rwanda; proposals for new tribunals in Cambodia, East Timor and Sierra
Leone, and the adoption of the 1998 Rome Treaty on the ICC. Ironically, flush with this
sense of momentum and determined to cement the principle of criminal accountability,
many human rights advocates now view truth commissions as minefields that can
complicate and weaken the drive against impunity.

Sound policy, however, demands moving beyond the simplistic belief that prosecutions
before international tribunals like the ICC constitute an effective and principled response
to genocide, war crimes and crimes against humanity, while truth commissions are “soft,”
second-best compromises. It is essential to recognize that mass atrocities — especially
those perpetrated in the context of ethnic or religious conflict — generally expose or
produce complex problems and rifts in society which are resistant to one-step solutions;
they typically require sophisticated, multi-faceted and well-integrated responses.

The lack of recognition of this need for integrated responses has, at times, produced a
certain heavy-handedness on the part of tribunals and their advocates. When Bosnians
from across the ethnic and political spectrum decided that meaningful peace and reform
called for a truth and reconciliation commission, senior officials of the Hague tribunal
effectively blocked the project, refusing to meet with the locals, urging international
institutions and national governments to oppose it, and at one point even suggesting that
the TRC must be opposed even if it would improve the chances for lasting peace. In
Sierra Leone, after the national legislature approved the charter for a truth and
reconciliation commission as mandated by the Lome peace agreement, the UN Security
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Council took steps towards establishment of a special court to prosecute war crimes and
crimes against humanity committed in the country. The response from some was to
assume that with this judicial process, the TRC was no longer necessary. In both cases,
fortunately, a greater appreciation of the complementary nature of the institutions seems
to have evolved.

Practical considerations demonstrate the need for a multi-faceted approach. As noted
earlier, massive brutalities of a systemic nature are not carried out by a handful of
individuals. Rather, their perpetration necessarily requires the participation of hundreds,
and often thousands, of people at various levels of responsibility and proximity to the
crime. The criminal justice system of a nation emerging from such a period of large-
scale abuses is nearly always in fragile condition. In the transition period, the national
courts do not have the capacity or credibility to mount trials for the enormous number of
potential defendants implicated in the atrocities. International tribunals are not designed
to try more than a small number of key defendants. The current ad hoc international
criminal tribunals for the former Yugoslavia and for Rwanda respectively had totals of 37
and 44 accused persons in custody five years after their establishment. The Special Court
for Sierra Leone is projected to try approximately 25 people over a four-year period.
When established, the ICC, obliged to respond to multiple incidents concurrently, in
different parts of the world, will not be able to prosecute any larger numbers.

Prosecutions are essential to establish accountability, reject collective blame and
hopefully deter future atrocities. When gross violations of a systemic nature have been
committed by large numbers of people against large numbers of people within a society
over an extended period, however, the trials of a few individuals cannot realistically be
expected to cure that society of its ills. It is necessary to look wider and deeper at what
factors made these mass abuses possible and how to build a community in which the
likelihood of their recurrence can be reduced or eliminated.

Interestingly, the transition that provided the first truth commission of note, namely the
Argentine transition of 1983-84, demonstrated the complementary and mutually
reinforcing nature of truth commissions and trials. The “National Commission on the
Disappeared,” chaired by Ernesto Sabbato, provided a forum in fifteen different
provinces for several thousand victims and relatives, and identified the cases of nearly
9,000 disappeared human beings, and some 340 secret detention centers. The National
Commission investigated and analyzed the structures and patterns of repression,
examined the respective roles of such sectors as the church and the judiciary, compiled
over 50,000 pages of documentation, submitted over 1,000 dossiers to the courts for
judicial investigation, and recommended actions to address its findings. In general, the
Commission helped a society better confront and understand its painful recent past. It
also provided valuable evidence for the criminal proceedings against members of the
former military juntas that were initiated concurrent to the Commission’s work. The two
processes strengthened one another and together had a much more profound impact than
would have been achieved by either approach on its own. And yet, seventeen years later,
this lesson is only slowly being re-learned.
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Truth commissions can be particularly helpful to the prosecution of such abuses as
genocide and crimes against humanity. Trials alleging crimes against humanity, for
example, require proof not just of individual violations like murder or deportation or
rape, but also evidence that these acts were committed as part of a widespread or
systematic attack directed against the civilian population. Determination of such patterns
is a central element of the work of truth commissions, which can base such conclusions
not only on single testimonies or pieces of evidence, but also on the analysis of thousands
of statements and interviews of victims and perpetrators. This information can be
invaluable to the work of prosecutors.

Beyond individual criminal accountability, a society which has been sullied by the
commission of genocide or other widespread atrocities must also explore and reckon with
the problem of passivity when war crimes are committed in the name of one's people, and
with, in Karl Jaspers’ words, the "commission of countless little acts of negligence, of
convenient adaptation of cheap vindication, and the imperceptible promotion of wrong;
the participation in the creation of a public atmosphere that spreads confusion and thus
makes evil possible." At these crucial levels of reckoning, a truth commission can be a
key element in the attribution of various levels of culpability and the reconstruction of
fractured societies. Truth commissions can probe the role of entire sectors — the media,
religious leaders and liturgy, the educational system, the judiciary — in contributing to the
environment that made these abuses possible. This focus will generally be beyond the
scope and jurisdiction of the criminal justice system.

What Do They Really Do?

Finally, it should be noted that truth commissions are still a relatively recent experiment.
Although logic, visceral reactions and anecdotal evidence suggest that these bodies (when
properly structured, staffed and financed and when understood to be part of an integrated
and carefully tailored package) make valuable contribution to a society’s reckoning with
large-scale, systemic abuses and to laying a foundation for needed reforms, a distance of
less than two decades since the first of these commissions is not enough to determine
their long-term impact. What was the effect of any truth commission on the lives of
victims and perpetrators, on their children and associates, and on their re-integration into
society? Was the commission a catalyst for actual reforms in the military, security or
intelligence services? Were its recommendations — whether directed at victims’ benefits,
the educational system, governmental agencies, the courts, or parts of civil society —
ultimately implemented? Did the commission process or its aftermath have any impact
on political, ethnic or racial divisions in the nation? Has the commission’s factual
findings withstood historical scrutiny? We are now entering the period in which
retrospective studies are possible in order to begin to evaluate the effect of truth
commissions.

Compensation

A practical problem has appeared in virtually every case under consideration, namely,
balancing the allocation of reparations for individual victims against the needs of the
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victim’s community or the larger society. Chile was exceptional: with a relatively small
class of eligible victims and a relatively healthy economy, it could undertake reforms
while offering a generous and comprehensive package of benefits for individual victims.
In most cases, however, the transitional government inherits a weak economy at best,
decimated institutions and sectors, the legacy of neglect of basic services for large parts
of the population, and significant poverty. In this situation, is the moral imperative to
compensate the victim of torture, to rebuild homes for returning refugees, or to provide
running water for ethnic enclaves that have been the object of years of discrimination? In
South Africa, the Truth and Reconciliation Commission proposed individual reparations,
but key members of the government have argued that the money should be spent instead
to extend assistance to communities in need. In the post-communist transitions, the
priority to be assigned to returning every parcel of state-owned property to its original
owners or their descendants, versus the redistribution of property to maximize the
development of an efficient market economy, was not easily determined. In Rwanda,
those few victim plaintiffs who, under local law, joined as parties in domestic genocide
trials won huge awards that, if paid, would deplete the funds designated for victim
compensation, leaving nothing for distribution to the vast majority of genocide victims.

International law increasingly recognizes an obligation to provide reparations to victims
of gross violations of human rights, but countries emerging from mass trauma face very
difficult policy choices in this regard. Although the issue has been confronted repeatedly
in various countries over the past twenty years, relatively little progress has been made in
the development of clear and fair responses.

Conclusion

In recent years, the need for transitional societies to deal effectively with the legacy of
past abuses has become widely accepted. Much has been learned and adapted from one
country’s experience to that of another. The mechanisms available to confront this
challenge have become more developed, as has the recognition that the problems of
traumatized societies are not amenable to “one size fits all” solutions. The policy, donor,
and academic communities are all moving in a constructive direction in their treatment of
the transitional justice dilemma. Until we can determine clearly that these methodologies
actually reduce the incidence of violence and mass abuses suffered by people around the
world, however, there is much work left to be done.

Notes

" Gunnar Theissen, International Internet Bibliography on Transitional Justice (Version 1.1; 27 January
2000) <http://www.reconciliation.org.za/tjb>.

% Conversation with the author, 1992.

? In a significant development for the exercise of universal jurisdiction, the International Court of Justice in
February 2002 rejected an assertion of jurisdiction by a Belgian court over Abdulaye Yerodia Ndombasi.
A Belgian investigating judge issued an international arrest warrant for Ndombasi on charges of offenses
constituting grave breaches of the Geneva Conventions of 1949 and of the Additional Protocols thereto,
and crimes against humanity, in connection with the massacre of hundreds of Tutsi victims in the
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Democratic Republic of Congo. Mr. Ndombasi was not a government minister when the alleged offenses
occurred, but was Minister of Foreign Affairs at the time that the arrest warrant was issued, seeking his
provisional detention pending an extradition request. The ICJ ruled that the arrest warrant and its
international circulation were unlawful, “in that they failed to respect the immunity from criminal
jurisdiction and the inviolability which the incumbent Minister for foreign Affairs of the Democratic
Republic of the Congo enjoyed under international law.”

* Estimates range from a minimum of 500,000 up to one million; it is questionable whether the number of
victims of the Rwandan genocide will ever be certain.

> In signing the accord on behalf of the United Nations, the Special Representative of the Secretary-General
attached a proviso that the amnesty was not recognized with respect to the crimes of genocide, crimes
against humanity, war crimes and other serious violations of international humanitarian law.

% The processing of amnesty cases by the TRC was completed in 2001, and the Commission will submit its
final revised report in March 2002.

7 See in particular Articles 48-50 of the “Set of Principles for the Protection and Promotion of Human
Rights through Action to Combat Impunity” drafted by Professor Louis Joinet for the UN Commission on
Human Rights. UN Doc. No. E/CN.4/Sub.2/1996/18 (29 June 1996).

¥ Organic Law No. 40/2001, establishing this new gacaca system, was enacted on January 2, 2001. It is
expected to transfer over 90% of the genocide caseload from the criminal justice system to locally elected
gacaca panels.
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The Pinochet Case: International and Domestic Repercussions
José Zalaquett

A New Scenario

The detention in London of Augusto Pinochet, from October 16, 1998 to March 2, 2000, has
been widely seen as a major milestone in the emergence of a new international scenario, more
conducive to the attainment of international justice for human rights violations and war
crimes.

The Pinochet case and the events it has spawned, are taking place during what may be
considered a third stage in the development of the international human rights system
inaugurated after World War II. The first stage was marked by international trials and intense
law-making and standard-setting activities. It was a foundational time. A new international
humanitarian order was being built. Its main pillars were International Human Rights Law,'
International Humanitarian Law, and the International Law of Refugees.” During this
foundational period the principal actors responsible for building the human rights system were
the United Nations and the leading powers of the time. In parallel, regional
intergovernmental organizations began to replicate these international developments’

A second phase in the post-war evolution of this human rights system began in the 1960s,
with the emergence of an international human rights movement. Amnesty International,
founded in 1961, acquired commanding presence in the late 60s. Other international
nongovernmental organizations were created around that time. The nascent human rights
movement gained sustained momentum in the beginning of the 70s and subsequently spread
to most parts of the world.

It was the height of the cold war. In order to be credible and successful, the best known
international human rights organizations avoided any partisan stance. Rather, they sought to
work impartially for the observance of norms whose international legitimacy could not be
disputed. From the late 60s to the early 80s, the work of the international human rights
movement consisted mainly in documenting and denouncing state abuses, and in mobilizing
pressure to defend the victims. It addressed governments who were violating human rights.

The situation in many countries was tragic and the work of the human rights movement was
arduous and complex. Nevertheless, its intellectual and ethical bases were quite
straightforward and simple: Most of those states had signed international human rights
declarations or treaties and it was in their power to continue or to cease to commit such
crimes. The human rights movement credibly documented gross violations, it captured the
attention of the international media, it mobilized public opinion and succeeded in moving its
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concerns on to the international agenda. During this second phase, the movement also
helped to energize the intergovernmental human rights machinery by bringing complaints
against states before United Nations' human rights bodies and before regional human rights
commissions and courts. However, international criminal justice remained dormant.

A third stage in the development of the international human rights system may be said to have
started in the early 80s. By then the values of human rights and democracy had gained
unprecedented international legitimacy. The ferment of political change was felt everywhere.
The demise of the Soviet Union and its allied regimes in Europe, and the end of the cold war,
had immediate reverberations in Latin America, Africa and other parts of the world. Many
countries formerly under dictatorial regimes, entered a process of what became known as a
"transition to democracy". In this new climate, the need for these countries to confront their
recent past was seen as a moral and political imperative in order to do justice, affirm the
values that had been transgressed, and prevent the recurrence of arbitrary rule and state
crimes. In parallel, in the post cold war years, internal warfare, often rooted in ethnic,
national or religious conflict, erupted in many countries, in some cases facilitated by the
debilitation or dissolution of central state authority. Crimes against humanity and war crimes
were committed in the course of these conflicts, the most dramatic occurring in the former
Yugoslavia and in Rwanda.

In response to these events, three distinct agendas developed during this last phase in the
evolution of the international human rights system. First, a cluster of issues grouped under
the term "transitional justice" or "truth, justice and reconciliation," referring to the need to
build or rebuild a democratic system and to address, in the process, a legacy of human rights
violations or war crimes committed in the recent past. The international human rights
community has monitored these situations and it has demanded incoming governments to
make special efforts to achieve truth, justice and reparations. In some cases, the UN has taken
an active role in peace-making and in helping to implement transitional policies. Also, many
governments facing the dilemmas of transitional justice have actively sought to learn from the
experiences of other countries.

A second set of issues relates to humanitarian action. It raises questions about humanitarian
assistance, peace-keeping and the legitimacy of armed intervention in foreign countries aimed
at stopping or preventing major humanitarian crises. The contemporary cases that best
illustrate the political, legal and moral dilemmas of armed humanitarian intervention are the
former Yugoslavia, Haiti, Somalia, Rwanda, and East Timor.

A third group of issues concerns international criminal justice. Since the early 90s, the
international community has shown a renewed determination to take a stance on the
prosecution and punishment of major crimes under international law. This new impulse has
run through three different channels.

e Establishment of ad hoc international courts. Since the Nuremberg and Tokyo trials,
more than 40 years elapsed before new ad hoc criminal courts were established: the
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International Criminal Tribunal for the Former Yugoslavia® and the International
Criminal Tribunal for Rwanda.’

e C(Creation of a permanent international criminal court. On July 17, 1998, the Statute of
the International Criminal Court was adopted at a conference in Rome. [Ed: On April
11, 2002, the required 60 ratifications were entered. The court will come into
existence on July 1, 2002.]

e Universal jurisdiction. Forms of universal jurisdiction were gradually being
established during the postwar period.’ Starting in the 70s, a standard universal
jurisdiction clause began to be incorporated, with minor variations, in different
conventions dealing with matters as varied as the prevention, prosecution and
punishment of terrorism’, the fight against torture,” and the fight against corruption.’
The new standard clause permits states, or imposes on them the obligation, to
establish their jurisdiction over certain crimes based on four criteria: the criminal
offense was committed in their territory; the alleged perpetrator is a national of that
state; the victim is a national of that state; the principle aut dedere aut judicare,
according to which states should establish their jurisdiction to prosecute alleged
perpetrators of certain crimes who happen to find themselves within their territory,
unless it extradites to states which fit any of the previous three criteria.

Against this background the many implications of Pinochet's detention in London may be
better appreciated. It was the first time that a former head of state, notorious for his human
rights record, was detained upon the initiative of foreign countries acting ostensibly within the
framework of the new developments in international human rights law. Because of its
extraordinary symbolic importance, the Pinochet case seems to have given great impetus to
the machinery of universal jurisdiction. It also brought together the hitherto separate strands
of international justice and the dilemmas faced by countries undergoing a process of transition
to democracy.

International Impact of the Pinochet Case

The detention of Augusto Pinochet in London initiated lengthy and complex proceedings
involving political decisions by the British Home Secretary, Jack Straw, and many judgments
by various British courts. The latter include three judgments by the highest court of the
United Kingdom, the Law Lords of the House of Lords. It is sufficient here to recall the bare
essentials of the case.

Augusto Pinochet, de facto Head of State of Chile during the period 1973-1990, and former
Commander-in-Chief of the Chilean Army, had stepped down from this last position on
March 11, 1998, and became Senator for Life. Months later he traveled to London where he
was detained on October 16, following an extradition request by Spain, who wished to try him
for claims of genocide, terrorism, and torture brought by Spanish investigative Judge Baltazar
Garzon.
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The case raised many complex legal issues.  Although international human rights
organizations regarded the case as the application of universal jurisdiction for major human
rights crimes - and for practical and symbolic purposes it had this character - the British courts
treated the question principally within the framework of extradition law and international law
concerning state immunity and the immunity of heads of state. One of the main principles of
extradition law is called "double criminality." It establishes that the charges on which the
extradition request is based must be penalized as criminal offenses in the law of both the
requesting state and the receiving state.

The charges of genocide and terrorism leveled by Judge Garzon did not survive. The legal
questions then revolved around whether torture committed outside the United Kingdom was a
crime in that country and if so, beginning when. Another issue was whether or not Pinochet
enjoyed immunity as a former head of state. In the course of the legal proceedings other
European countries also requested the extradition of Pinochet, to be tried in their respective
territories for various similar charges. The second and final substantive ruling by the Law
Lords, on March 24, 1999, concluded that Pinochet had no immunity for acts of torture. Yet,
it considered that torture committed abroad, or international torture, had become a crime in
the United Kingdom on December 8, 1988, the date the Convention Against Torture entered
into force in the UK. Therefore, only acts of torture committed outside the UK since that date
could be prosecuted in the UK and would meet the requirement of "double criminality" for
the purpose of extradition. This decision left standing just one case of torture from the
original Spanish charges, although Judge Garzon subsequently added more cases.

Jack Straw, the British Home Secretary, who under UK law has considerable discretionary
powers in cases of extradition, on April 14, 1999 issued a "Second Authority to Proceed"
within the terms decided by the Law Lords. The case returned to the courts, this time to
examine the technicalities of the extradition petition. Later in 1999, the Chilean government
argued that Pinochet's health did not allow him to stand trial. Jack Straw ordered him
examined by a team of doctors and on the strength of their report concluded that he was unfit
to be tried. The decision was contested but the British courts upheld it. Pinochet was released
and he returned to Chile where he arrived on March 3, 2000.

Cases Seemingly Inspired by the '"Pinochet Effect"

The Pinochet precedent has inspired a score of cases around the world."” Some involve
figures who may be compared to the former Chilean strongman.

Former Ethiopian dictator Mengistu Haile Mariam, who was living in exile in Zimbabwe,
sought medical attention in South Africa in late 1999. On December 2, 1999, the South
African Minister of Justice, acting at the behest of international human rights organizations
and South African lawyers, requested the National Director of Public Prosecutions to
investigate the possibility of charging Mengistu for crimes against humanity. Yet on

50



December 7, 1999 Mengistu left the country, apparently prior to the receipt by the
government of a formal request for his extradition to Ethiopia."'

At the initiative of Human Rights Watch and Harvard Law School's Human Rights Program,
a criminal complaint was filed by Senegalese lawyers, in Senegal, against Hissene Habr¢, the
ex-dictator of Chad (1982-1990), accusing him of being responsible for the deaths of
thousands of Chadian citizens. The complaint charged him with torture. Witnesses and
victims came from Chad to testify before the investigating judge and Habré was summoned to
a Senegalese court to hear the indictment. The case was dismissed on July 4, 2000."

Jean-Claude Duvalier, the former Haitian dictator, has lived in exile in France since 1986. In
September 1999, some of his countrymen who claimed they were tortured under his regime,
filed a complaint before the French prosecutor's office, arguing that Duvalier had committed
crimes against humanity. The complaint was rejected on the ground that the alleged facts did
not fit the judicial definition of crimes against humanity under French law.

Similar attempts have been made to call to account less notorious figures. On March 9, 2000,
the FBI detained Ricardo Anderson Kohatsu, a retired Peruvian major accused of torture in
Peru. Anderson Kohatsu had been in Washington as a Peruvian government witness before
the Human Rights Commission of the Organization of American States (OAS). He was set
free a few hours later because his visa appeared to give him diplomatic immunity. A
Mauritanian army captain, Ely Ould Dah, spent several months detained in France after
human rights groups accused him of torture. He was released on September 28, 1999 but
ordered to stay in the region until an investigation was completed. He returned to his country
in April 2000.

The case of the Democratic Republic of Congo vs. the Kingdom of Belgium stands apart
because it involves a seemingly unprecedented attempt to apply universal jurisdiction in its
broadest sense. The charges were war crimes. A Belgian judge issued an arrest warrant
against Congo's Acting Minister of Foreign Affairs, Mr. Yerodia Abdoulaye Ndombasi.
According to Congo, the crimes were allegedly committed in the territory of Congo by a
national of that state, without it being contended that the victims are of Belgian nationality, or
that the facts constitute violations of the security or dignity of Belgium. On October 17,
2000, Congo instituted proceedings against Belgium before the International Court of Justice
asking it to declare that Belgium must annul the international arrest warrant. [Ed. On February
14, 2002, the ICJ held that the Belgium arrest warrant contravened international law.]

There have been a number of civil law suits seeking damages for human rights violations
brought in United States courts against foreign nationals. These cases are based on the Alien
Tort Claims Act, 1789, which gives foreigners the right to file civil suits in U.S. courts for
injuries suffered in violation of international law. In 1980 that ancient law was revived by
American lawyers and used successfully in a civil suit against Américo Pena-Irala, a former
Paraguayan police chief accused of torturing and killing a 17-year-old boy, Joelito Filartiga,
in Paraguay. The same law was invoked in 2000 in law suits against Bosnian Serb leader
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Radovan Karadzic and against Lt. Gen. Johnny Lumintang, Indonesia's former Army Deputy
Chief.

The so-called "Pinochet effect" is thought to have spread also to Brazil, Argentina and
Uruguay. The Washington Post reported that a congressional commission in Brazil filed a
petition in August 2000, to indict Paraguay's former dictator Alfredo Stroessner. It added that
"in Argentina, which briefly jailed its military Junta before pardoning members in 1990,
former dictator Jorge Videla and eight other leaders of the 'dirty war' are back under arrest,
facing charges that they stole babies from female political prisoners." The article cites
another example of the effect of the Pinochet case: In Uruguay "a new commission has been
formed to investigate the whereabouts of people who disappeared during the nation's military
government."

International Consequences of the Pinochet Case: Hopes and Worries

The immediate impact of the Pinochet case has been on the nongovernmental human rights
community. The former dictator's detention in London was seen by the leading human rights
organizations as a major boost in their fight against impunity for grave human rights
violations and war crimes. Amnesty International was heard before British courts. Human
Rights Watch presented amicus curiae writs. Both organizations kept in touch with human
rights groups and relatives of disappeared persons in Chile. Both issued reports and press
releases as the case moved along, as did the International Commission of Jurists, the Lawyers
Committee for Human Rights, and other international human rights groups. During and after
Pinochet's detention in London important human rights NGOs have established programs
aimed at fighting impunity. Some of these organizations have encouraged and assisted
lawyers and victims in various countries in the filing of complaints against former dictators
who live in exile, or against military or police officials responsible for grave human rights
violations and war crimes.

Nongovernmental rights organizations view the Pinochet case and its after-shocks with
optimism. In many countries around the world, this optimism is shared by local human rights
groups, victims of state crimes, and common citizens. Human rights organizations put
forward a number of claims to justify their eager pursuit of international justice. They note
the legal obligations international law imposes on states, and specifically the duty to try and to
punish those who commit international law crimes, as well as the rights of the victims or their
families to have an effective legal remedy and to see justice done. However, most of the
arguments revolve around the preventive aspect of criminal justice -- if dictators, strongmen
and warlords are on notice that there would be no impunity and no safe haven for human
rights violations and war crimes, a powerful deterrent will have been established to help
prevent future atrocities.

It is premature to gauge the impact these developments will have on the work of international
human rights organizations. To actively assist in the international detection and prosecution
of perpetrators of human rights violations and war crimes, is a task which may require
significant changes in the working methods of these institutions. Will Amnesty International
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and other groups attempt to treat all like cases alike, or will priorities be established? If the
latter, how will the cases for more active involvement be selected? These questions are
related to the ad hoc character that international justice is bound to have in the foreseeable
future. "

A second consequence of the Pinochet case may be termed the "Garzon effect". The initiative
of the now world-famous Spanish investigative judge who sought Pinochet's extradition was
soon emulated by judges from other European countries who likewise petitioned the United
Kingdom to have him extradited. Garzon seems also to have inspired judges and prosecutors
in many other countries. In Chile, Judge Guzman, who is investigating the complaints
presented against Pinochet, has often been called the "Chilean Garzon". Judge Garzon has
been invited to give lectures in many countries. He has been asked to take up the plight of
wronged groups in various nations. He seems to have ushered into the world arena a new
figure -- the international judge (or more properly, the international prosecutor).

Judge Garzon can rightly claim credit for the Pinochet precedent. Without his efforts and his
determination to overcome all difficulties (even the objections raised within the Spanish
government and judiciary) the Pinochet case would not have been. Yet, his work in the
Pinochet case has raised some technical legal questions. He will probably be remembered for
having foreshadowed a period of international judicial activism rather than as the prototype
after which a new progeny of international judges was modeled.

A third effect of Pinochet's detention and of the cases it seems to have inspired, has been to
instill fear in many dictators and former dictators. Many of them are said to think twice or to
consult their lawyers before making international travel plans. In the words of Richard
Goldstone, "travel agencies have lost the business" of perpetrators of human rights
violations." So far, however, the results have not gone much further. One factor is politics.
States who are requested to take legal action against visiting or resident former foreign rulers,
are likely to weigh carefully the political and diplomatic consequences. It is a well known
and widely spread speculation that, as Pinochet's detention continued, the British government
felt that the case could bring it more political costs (not to mention the expense it incurred)
than benefits, particularly if the old Chilean dictator were to die while in London. It has been
said, too, that South Africa let Mengistu leave in order not to antagonize Zimbabwe, where
the former Ethiopian dictator received refuge.

The Pinochet precedent has caused other political concerns. One of the most commonly
heard is that it may have the undesired effect of strengthening the determination of dictators
not to relinquish power for fear of becoming vulnerable to international legal claims. This is,
of course, a speculation that can hardly be proven or disproved. It should be pointed out,
though, that it ignores the historical evidence that most dictators do not think of leaving power
while they can safely retain it. The notion that if they were assured of perpetual impunity
they would consider an early departure from a position of power they firmly held, seems
strange. The point is more pertinent concerning dictators who are fighting for political
survival. Would the prospect of being prosecuted strengthen their determination to hold on to
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power to the bitter end, with dire consequences for their countries? The case of Milosevic has
often been cited a propos this supposed dilemma. It remains unresolved.

Yet another concern is that the recent spate of international judicial activism may lead to
international disorder, a legal "pandora's box," and ad hoc "patchwork justice"'”. Tt is said
that outsiders intervening in other nations' domestic matters "may upset delicate and perhaps
benign local political arrangements"'®; that the nongovernmental organizations that play such
an important role in these cases, simply lack accountability; that everyone can play the game

and maverick judges, from any country, could initiate frivolous proceedings.

The permanent International Criminal Court has not entered into force as yet, but the pace of
ratifications seems brisk. It is difficult to predict how this court will affect the efforts of the
human rights community to breathe life into the existing rules about universal jurisdiction.
For one thing, the jurisdiction of the court will extend to only the gravest crimes, leaving aside
some offenses against international law which do not meet the standards for genocide, crimes
against humanity or war crimes as written in its Statute. Current norms about universal
jurisdiction may continue to apply to crimes not falling within the jurisdiction of the
International Criminal Court, once it enters into force. They may also apply to genocide,
crimes against humanity and war crimes involving alleged perpetrators who are nationals of
countries that have not signed or ratified the respective conventions.

What seems clear, as David Bosco states'’, is that "in many cases and for years to come, ad
hoc justice will be the only brand of justice available". This appears inevitable. History
shows that moving to a higher plane of legal and political order, whether domestically or
internationally, is seldom achieved neatly, as if one could just place a ready made new story
on top of an existing building. The enthusiasm for these new developments in international
justice ought to be combined with a healthy degree of wariness about the possible drawbacks
they may provoke.

The Detention of Pinochet in London and its Effects in Chile

The detention of Pinochet in London had major political and judicial echoes in Chile. They
include, prominently, a great number of criminal suits brought against Pinochet before
Chilean courts; the establishment of the Mesa de Diédlogo, a government sponsored series of
roundtable discussions on human rights, involving the military, human rights lawyers and
other participants; and the ruling of the Chilean Supreme Court lifting Pinochet's senatorial
immunity from criminal prosecution after he returned to Chile.

It has become commonplace to assume that Pinochet's detention is a sufficient condition to
explain all these developments. Such assumption must be nuanced. Of course one cannot
underestimate the enormous impact that Pinochet's detention has had in Chile. Yet, it must be
pointed out that in January of 1998, when Pinochet was still Commander in Chief of the
Army (although his tenure was due to expire two months later), and well before he traveled to
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London in October of that year, criminal suits had already been brought against him in
Chilean courts.

It is this author's contention that increasing efforts to call Pinochet to account in Chile would
have taken place at any rate - most likely in a different shape or on a lesser scale or at a slower
pace - had the former dictator never traveled to London. Calling Pinochet to account was
perceived by many in Chile as one of the main issues yet to be confronted regarding the
legacy of abuses committed by the military regime. This goal was seen as hardly feasible
while he remained firmly in control of the Army. The approaching end of his tenure as
Commander in Chief of the Army, and a number of other factors which will be examined
below, created new, more conducive conditions to that end. Granted, this contention is
speculative. But it is equally speculative to suppose that had it not been for Pinochet's
detention in London, the incipient efforts to call him to account in Chile would have come to
nil.

With these caveats in mind, I will analyze the impact Pinochet's detention has had in Chile.
In order to do so, it is necessary to begin by summarizing some essential facts regarding the
military regime and the Chilean transition to democracy, which are often overlooked or
misunderstood.

The Nature of the Military Regime, the Human Rights Violations it Committed, and
Pinochet's Role

The military regime that ruled Chile from the time of the coup d'etat of September 11, 1973,
until March 11, 1990, had an institutional character and an overall sense of political mission

The military government's mission, as understood by the Chilean Armed Forces and their
political supporters, was to stop the nation from sliding into communism or civil war; to
immunize its citizens from the seduction of radical leftist politics; to administer the country
during the time required to build a new economic and political order; and eventually to return
it to civilian rule, but not before building legal and institutional safeguards designed to
prevent the undoing of the military regime's oeuvre.

The Chilean Armed Forces (the Army, Navy, Air Force and the Chilean police, called
Carabineros) formally declared that they were taking over power "as institutions". Their
respective commanders-in-chief formed the ruling Junta. Pinochet was not the natural leader
of the coup, having joined the conspiracy only in its final stages. However, he was named
president of the Junta, following a time-honored order of precedence among the different
branches of the Armed Forces which gave primacy to the Army. Subsequently, he was
named head of the executive office and the military Junta remained as the legislative
authority.'® In his position as head of the Junta and later Head of State, Pinochet became the
undisputed leader of the military government, but this did not alter the institutional character
of the regime nor did it bestow on him unfettered powers."’
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The human rights violations committed by the military regime are amply documented.”
More than 3,000 political opponents were victims of assassinations or "forced
disappearances". Tens of thousands were imprisoned or exiled. Torture was widespread and
systemic. Civil liberties were severely curtailed. These human rights violations shook the
world. The tragically failed social experiment of Salvador Allende had captured the
imagination of a wide sector of international public opinion. His death defending the powers
of government’' acquired the lasting mythic power of a symbol. Pinochet, in turn, became
the symbol of the ruthless dictator.>

The most numerous and gravest violations were committed during the first four years of
military rule. The main force responsible for these crimes was DINA (Directorate of National
Intelligence), the secret police created by the government, which carried out a systematic
policy of disappearances. The head of DINA, Army Colonel Manuel Contreras, answered
directly to General Pinochet. DINA was also responsible for conducting terrorist attacks
against prominent Chileans in exile in the USA, Italy and Argentina. When the involvement
of DINA in the bombing assassination of Orlando Letelier, in Washington D.C. on September
21, 1976 was made public, the Chilean military regime came under strong pressure from the
US government.”> This led to the disbanding of DINA on August 13, 1977, and the creation
of a new secret police, known by the acronym CNI (National Information Center).

CNI discontinued the policy of systematic disappearances and committed many other grave
human rights violations, including murder and torture. This new secret police was active until
the end of the military regime. It was always headed by an army official and answerable
ultimately to Pinochet, although with the passing of time he is thought to have become less
involved in the day-to-day operations of CNI.

Characteristics of the Chilean Transition to Democracy

On October 21, 1980, the military government promulgated a new constitution”, which
established an itinerary for a return to civilian rule: in 1988 a yes-no plebiscite on a person
proposed by the military Junta would take place. If approved, the candidate would become
president for another eight years. Thereafter there would be competitive presidential
elections. If the person proposed by the Junta lost, competitive elections would take place the
following year.

Not surprisingly, in 1988 the candidate proposed by the Junta, to be ratified by a plebiscite,
was Augusto Pinochet himself. He lost. It was clear that in the competitive elections
scheduled for the following year any pro-Pinochet candidate would be defeated. With that in
mind, the military government engaged in negotiations with the opposition parties which led
to a number of constitutional reforms. However, the military government refused to accept
amendments which would undermine the main safeguards it built into the constitution. Chief
among them were the following: a provision allowing Pinochet to remain as the head of the
Army until 1998; a provision which added nine designated senators on top of the elected ones
(also, former presidents who served the full term of office prescribed by the constitution
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would become Senators for Life); the establishment of a National Security Council, with the
participation of the military, which could serve as an institutionalized vehicle to debate the
concerns of the Armed Forces on an equal level with the President and other State authorities.

Patricio Aylwin, the candidate for the Concertacion para la Democracia, a coalition of
opposition parties from the center and left of center, won the 1989 presidential elections.
Aylwin was inaugurated on March 11, 1990, for a period of four years” and the same
political coalition has won the presidency since then. Eduardo Frei was inaugurated in March
1994 and Ricardo Lagos in March 2000.

Thus, the Chilean transition to civilian rule was achieved through the ballot box and within
the framework of legal and institutional constraints which imposed limits on the power of the
new authorities to address the legacy of human rights violations. The presence of designated
senators, in combination with constitutional provisions demanding special quorums to pass
certain legislation, and an electoral system which favored the minority parties, prevented the
approval of laws opposed by the right wing. The Supreme Court was stuck with appointees
from the time Pinochet was in power. The 1978 Amnesty Law stood as a barrier against
justice. As head of the Army, Pinochet remained a formidable presence to be reckoned with.

The political parties that defeated Pinochet in the plebiscite and in the subsequent presidential
election, agreed to play by these rules because they concluded that it was far better to have a
democracy subject to some restrictions than to live under a government led by Pinochet or his
successors. The Armed Forces and their political supporters had a different interpretation of
the opposition parties' attitude, which they continue to argue until today. In their view, the
fact that in 1989 the opposition had negotiated with the military government some
constitutional amendments meant that they had validated the 1980 Constitution.”® To this,
Pinochet's opponents reply that to have agreed to improve the Constitution to some extent did
not mean renouncing the ability to seek further changes which could not be obtained at the
time. The Armed Forces and Pinochet's political supporters further contend that the way in
which the political transition proceeded implied at least a tacit understanding that Pinochet
would not be touched. Such interpretation is, of course, rejected by those who opposed its
regime.

By the time of the 1990 return to civilian rule, Pinochet's supporters in Chile regarded him not
only as a savior who rescued the country from chaos, but as the harbinger of the epic victory
against communism, long before the downfall of the Berlin Wall, and as a leader whose free
market economic policies have been replicated all over the Third World. They believed or,
perhaps more to the point, they needed to believe that the reports about human rights
violations were part of a propaganda plot. History provides countless examples of this type of
denial. Whenever intense group loyalties (political, ethnic, religious) come in conflict with
moral norms whose legitimacy cannot be questioned, the most common response is to deny
that such norms have been violated. The military government's supporters feel that if Pinochet
were to be called to account, the whole legacy of his government could be questioned and the
very worth of their own political loyalty would be undermined. Further, they fear that this
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may have the additional effect of emboldening their former political enemies and perhaps
bringing back the ghost of radical leftist politics. Pinochet's supporters are also wary of any
indictment of his subordinates which may end up implicating him. In the end, the integrity of
Pinochet's figure is the last bastion to be protected.

The Transitional Human Rights Policies in Chile up to the Time of Pinochet's Detention
in London

The Aylwin administration (1990-1994) confronted from the outset the dilemmas of what has
been termed "transitional justice".”” Its human rights policies were adopted promptly after
exhaustive consultation. Close attention was paid to the experiences of Argentina and
Uruguay, neighbor countries which had returned to civilian rule respectively in 1983 and
1985, after being governed by like-minded military regimes.

The cornerstone of the Aylwin government's policy was the establishment of a Truth and
Reconciliation Commission. In February 1991 the Commission delivered a massive report
documenting more than 2,000 political killings and disappearances. (After the work of a
successor commission, the final figure was established at nearly 3,200.) The Commission
gave an overall account of the military regime's repressive policies, institutions and methods.
Its report was widely publicized and provoked great stirrings within Chile. Political parties
across the spectrum acknowledged the revelations it contained. However, Pinochet and other
fellow commanders-in-chief refused to accept the Commission's report.

The report named the victims individually and attributed moral responsibility to the State for
the violations of their fundamental rights. It did not name individual perpetrators on the basis
that it would amount to the moral equivalent of a guilty verdict issued by a body which was
not a court of law and did not institute procedures for the accused to defend themselves.
President Aylwin sent the Commission's report to the Supreme Court with a letter stating that
in his view the Amnesty Law of 1978 should not prevent the judiciary from at least
investigating the truth concerning the crimes committed and covered by that law. Based on
the Commission's findings, Congress passed a law providing for pensions and other
reparations for the families of the victims named in the report.*®

During the Aylwin administration, Pinochet's army made threatening gestures on a couple of
occasions. These were carefully designed to send a message of displeasure but at the same
time to allow Pinochet to pretend that they amounted to nothing more than routine military
exercises. In formal terms, Pinochet was a subordinate of President Aylwin and did not want
to appear in open contempt of his authority.”

By the end of President Aylwin's four-year administration his human rights policies showed
some significant results: the publication of the Truth and Reconciliation Commission's report;
the acknowledgment of its findings by most Chileans, with the salient exception of the Armed
Forces; measures of reparation for the families of the victims; cases not covered by the 1978
Amnesty Law being tried before Chilean courts;’’ and many of the cases intended to be
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covered by the 1978 Amnesty continued to be investigated by the courts, although they did
not lead to indictments or convictions. Eduardo Frei, President Aylwin's successor, was
inaugurated on March 11, 1994. During the first years of his administration there were no
significant new government initiatives concerning the legacy of human rights violations
committed by the military regime, except for a failed negotiation between the government and
right wing parties to pass new legislation. Such negotiations were aborted after they were
publicly criticized as containing elements of a "Full Stop Law".*'

When in 1995 the Supreme Court confirmed the conviction of retired General Manuel
Contreras, the former head of DINA, for the assassination of Orlando Letelier, the Frei
government had to confront the difficult task of apprehending him and sending him to prison.
The process took months but finally Contreras was confined to the specially-built prison of
Punta Peuco on October 20, 1995.

Since the publication of the Truth and Reconciliation Commission report in 1991, the political
supporters of the military regime began to draw a line between DINA and Pinochet. In their
public statements they implied that Contreras and the secret police might have committed all
those foul deeds, but somehow Pinochet was exempt from responsibility. To assume that a
powerful ruler knows nothing of the many crimes perpetrated over several years by a police
body directed by his immediate subordinate, is as much an insult to intelligence as it is a
poignant illustration of the power of the impulse to deny.

During the Frei government the Chilean courts continued to investigate many cases covered
by the Amnesty Law. Progress was made, although painstakingly. The cases of disappeared
persons remained open because of a legal interpretation which held that disappearances
should be treated as kidnappings, unless it could be proven that the victims had indeed been
murdered and that the crime was committed in the period covered by the 1978 Amnesty
Law.” During the course of these judicial investigations, scores of military men, both retired
and on active duty, were summoned for questioning. The military and their political
supporters saw this as a degrading "military parade" before the courts and claimed that the
judicial interpretation was contrary to the original spirit of the Amnesty Law.

The State of Transitional Justice in Chile at the Time of Pinochet's Detention in London

At the time of Pinochet's detention in London the main unresolved issues concerning the
legacy of human rights violations could be clearly identified:

e Over the years only 15-20% of the remains of the disappeared had been identified or
recovered. Nearly 1,000 disappeared persons remained unaccounted for.

e The Armed Forces, and in particular the Army, had yet to acknowledge the human
rights violations committed during the military regime. To the extent that they did not
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