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Abstract 

This paper will examine the role of litigation in efforts to improve policies and programs targeted at 

low-income communities.  Using two cases that involve seemingly intractable conditions associated with 

economically depressed communities of color, inadequate educational opportunities and the lack of medical 

infrastructure, the paper will explore alternative conceptualizations of civil rights litigation and, in particular, 

propose a mission-driven model that might enhance both the flexibility and the responsiveness of national 

legal organizations. 

 

I.  Introduction -- The Cases 

                                                 
1Special thanks to Chris Mallone for his work on this paper. 



 
 2 

Analysis of the relationship between forms of advocacy and their success in achieving levels of 

empowerment and change can easily become too abstract.  See, e.g., William Ewald, “Unger’s Philosophy: 

 A Critical Legal Study,” 97 Yale Law J. 665, 671-72 (1988)(dismissing the practical utility of Critical 

Legal Studies (CLS) scholarship).2  In order to counteract this tendency, this discussion will be rooted in 

two cases:  first, Sheff v. O’Neill, a challenge to the denial of equal educational opportunity in Hartford, 

Connecticut metropolitan area schools, and second, an effort to stop the privatization of the public hospitals 

in New York City.  This section will touch on some of the community concerns that gave rise to these cases. 

 Then, the remainder of the paper will  (1) discuss alternative models of lawyering and, in particular, the 

relationship between public interest lawyers and the communities they represent, (2) propose an mission-

based model of lawyering, and (3) finally, apply this approach back to the Sheff and privatization cases to 

tease out some final themes. 

 

A. Sheff v. O’Neill 

Imagine, if you will, a city surrounded by suburbs.  It is a small city:  18.4 square miles.3  

Approximately 24,000 children attend its public schools.  The schools are old and dilapidated.  As you 

approach a school in the southern portion of the city, you notice that there are no fields nearby.  Only an 

old, rusted metal climbing set, with no mats below to catch children who may fall.  Inside, the roof has 

caved in, for the second or third time.  Hundreds of dead pigeons have fallen with the debris into the 

classrooms and need to be removed.  Nearby an elementary school was built for 700 to 800 students.  It 

contains approximately 1100 children.  The school has no counselor to advise students on academic issues, 

                                                 
2Ewald contrasts the scholarship of the CLS Movement with the work of Oliver Wendell 

Homes and the Legal Realists, stating that CLS academicians are largely “theoreticians and 
philosophers.”  Ewald, id. at 671.  “The claim seems to be,” Ewald writes, “that CLS owes its primary 
allegiance to learning and high theory, not to practical lawyering:  What matters is the philosophy.”  Id. 
at 672. 

3By contrast, Milwaukee spreads over 96.5 square miles; Portland, Oregon, 88 square miles, 
and Columbus 121 square miles.  Even Manchester, New Hampshire, with 55 square miles, occupies 
more space than Hartford.  Richard F. Banbury, “History Has Put Hartford at a Sizable Disadvantage,” 
Hartford Courant, Sept. 23, 1997, A15. 
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but it does have two social workers, who are overwhelmed dealing with suicides, as well as the more 

mundane issues faced by the hundreds of children in the school who are coping daily with the 

disappointments and dangers of poverty.  Each year classes begin with an inadequate number of textbooks. 

 Children are not allowed to take textbooks home to do homework.  The use hand-me-down workbooks:  

they copy the questions out of workbooks that have been used the year before.  Supplies are few and far 

between.  By the end of the year, the school has run out of toilet paper and children come to school with 

tissues.  In another school, families have participated in a program sponsored by the local grocery store and 

earned enough money to buy the school a computer.  It is locked in a closet.  The school has no software. 

I am describing the schools in Hartford, Connecticut as they looked in 1988, when I first went to 

Hartford to evaluate whether to bring a lawsuit to challenge the poor condition of the Hartford schools and 

the inequality of educational opportunities provided by the State of Connecticut to Hartford children, as 

compared to children in suburban schools.4 

Nearby, indeed a stone’s throw away from some Hartford residents, in West Hartford, the schools 

looked quite different.  Surrounded by fields.  New.  No shortage of textbooks.  No shortage of 

workbooks.  No shortage of hope. 

To fully employ the art of understatement, let me say that Hartford schools were and are 

economically isolated.  A full 63% of Hartford students received federal free and reduced price lunches at 

school, an indicator of their income level.  By contrast, in a majority of the surrounding districts, fewer than 

10% of the students participate in the program. 

How does this concentration of poor children affect what happens in the classroom?  Longitudinal 

studies suggest that a child’s academic performance is related not only to his own family’s socio-economic 

status, but the length of time that the child has been poor and whether his or her neighborhood school is 

economically diverse or isolated.  Mary M. Kennedy, et al., Poverty, Achievement, and the Distribution 

of Compensatory Education Services (Washington, D.C.:  U.S. Government Printing Office, 1986); also 

                                                 
4Citations will be added in a subsequent draft of this paper.  The facts described regarding both 

Sheff v. O’Neill and the privatization of the public hospitals are drawn from a variety of sources, 
including interviews, site visits, publicly available data, and publications. 
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discussed in Martin E. Orland, “Demographics of Disadvantage:  Intensity of Childhood Poverty and Its 

Relationship to Educational Achievement,” in John I. Goodlad & Pamela Keating, Access to Knowledge:  

The Continuing Agenda for Our Nation’s Schools (New York:  The College Board, 1994), at 45-58.  

There are a variety of explanations -- classroom dynamics may change, time on task may diminish, or 

teachers may lower their expectations.  But the experience of the professional staff at one elementary school 

was that it was very different to teach a class with 24 out of 26 children who were very poor -- some of 

whose parents are dysfunctional and others whose parents each work two jobs but it may seem to the 

children that this hard work does not pay off.  It is different to teach that class than to teach a class where 2 

or 3 or even 5 of 26 children are wrestling with the effects of poverty. 

It takes little extrapolation to guess that test scores in Hartford fall way below those in the suburbs 

and that the dropout rate in Hartford is orders of magnitude higher.5 

Throw into this mix the racial and ethnic composition of the population in Hartford, compared to its 

suburbs, and you begin to get a sense of the enormous potential for misunderstanding, ill feeling, anger and 

conflict that exists in the Hartford metro area.  At the time I first went to Hartford, approximately 91% of 

children in the Hartford public schools were African American or Latino.  The number is now 95 or 96%.  

In West Hartford, only 15 or 16% of the school children were African American or Latino.  Indeed, in 

many of the suburbs6 fewer than 5% of public school students were African American or Latino.  It takes 

                                                 
5Enormous percentages of Hartford students have failed to meet state standards on skills based 

tests developed by the state.  In 1991-92, for example, 94% of Hartford students failed to meet state 
goals for the sixth grade math test, 80% for the sixth grade reading test, and 97% for the writing test.  
Indeed, large numbers of Hartford students are not able to meet the remedial benchmarks, which 
indicate the need for remedial instruction.  In math, 41% of 4th graders, 42% of 6th graders, and 41% 
of 8th graders in Hartford failed to perform at the state’s “remedial” level.  In reading, a majority of 
Hartford public school children failed to meet the remedial benchmark -- 64% in 4th grade, 62% in 6th 
grade, and 55% in 8th grade.  Hartford ranked at the bottom of all twenty-one districts for all skills 
tested in 4th, 6th, and 8th grade, with only one minor exception (tieing Windsor Locks for the lowest 
score on the eighth grade writing test).  (See Plaintiffs’ Brief on Appeal to the Connecticut Supreme 
Court, at 9) 

6Such as Avon, Canton, East Granby, Ellington, Granby, Vernon, Wethersfield, and Windsor 
Locks... 
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little imagination to reach the conclusion that, by many interested parties, the conditions of the schools will 

be seen through racial prisms.   

In 1988 I conducted scores of interviews with parents, teachers, administrators, students.  Folks 

from the city and suburbs.  Members of the teachers union.  Whites, African Americans, Latinos.  I found 

near unanimity among African Americans and Latinos interviewed in Hartford in the opinion that race was 

relevant to the conditions of the schools.  Regardless of how an individual may have felt about the best way 

to improve schools or the value of “desegregation,” there seemed to be a common understanding within city 

boundaries that the present demographic patterns were not accidental.  That whites had moved away from 

people of color on purpose.  That current inequalities were connected to historical racism.  That whites, 

generally, continued to have greater mobility and were more able to move to suburbs if they wanted, that 

whites came to the city and used city resources but did not feel connected to people of color in the city, and 

 (again, generally) white folks in the suburbs didn’t care about their children.  

Neither was the shroud of race invisible to whites in the suburbs.  I remember staying at the 

University of Hartford one summer when working for a Senator in Connecticut in the early 80s.  The 

University of Hartford is in West Hartford, right on the border with Hartford.  In the 1960s, visionaries in 

Hartford, concerned about increasing racial segregation, decided to built Weaver High School right along 

the border as well, directly across a field from the University, in order to create an educational park, 

thinking that the University students would be able to walk over to the high school and get experience 

working with the students.  Today, although Weaver was built on the border, there is no educational park.  

The land between the two institutions is a swamp, and a huge barbed wire fence will stop anyone who 

would wish to cross the divide.  Indeed, all roads between the University and Weaver have been closed.  I 

was told, during my stay at the University of Hartford, never to go “up there.”  “It is dangerous.”  Fear of 

Hartford and its residents was palpable. 

On the eve of the trial in 1992, full page newspaper ads were taken out by a West Hartford citizens 

group asking readers, “Do you want guns in the schools?  Do you want gangs in the schools?  Take a  

stand...” 

It was into this racially/ethnically charged atmosphere, that a handful of African American, Latino 
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and white local lawyers began to meet to discuss the conditions of the Hartford schools, and invited the 

NAACP Legal Defense Fund, where I worked.   

 

B. Privatization 

In the early months of 1995, members of the Community Advisory Board of Queens Hospital 

Center (the Queens CAB) learned that Mayor Rudolph Giuliani had decided to privatize their hospital, 

along with Elmhurst Medical Center, which is the other public hospital in Queens, and Coney Island 

Hospital.  The future of the New York City Health and Hospitals Corporation (HHC), a public benefits 

corporation established under state law to provide comprehensive care to all New York City residents 

regardless of their ability to pay, was uncertain. 

The Chair of the Queens CAB, Rory Lancman, raised a number of concerns.  Despite the 

abundance of private hospital beds and doctors in New York City, many of the city’s poor communities are 

medically underserved -- they simply lack a health care infrastructure, and much of the low-income 

population relies on HHC services.  The eleven acute care hospitals, multiple long-term care facilities, and 

scores of clinics that comprise HHC are crucial points of access.  In fact, HHC provides 50% of the city’s 

total outpatient visits.  In many part of the city uninsured patients, in particular, have virtually nowhere else to 

go for non-emergent care.7  The Queens CAB and others were concerned that the sale or lease of HHC 

facilities would affect both access to care for the City’s poor population and the range of services available. 

Statistics on the services provided in the year prior to the Mayor’s proposal offer a sense of the high 

stakes involved:  in the previous year HHC facilities admitted more than 200,000 individuals for inpatient 

services (with 6,500 patients treated on an average day) and received 1 million emergency room visits and 

4.7 million clinic visits.  HHC served approximately 40% of the city’s TB patients and 37% of persons living 

with AIDS seeking care.  Elisabeth Rosenthal, “A Mayoral Panel Urges Dismantling of City Hospitals,” 

New York Times, August 16, 1995, at A1; see also Charles Brecher and Sheila Spiezio, Privatization 

                                                 
7All hospitals that receive money from the federal government are required to provide 

emergency care without regard to source of payment or ability to pay, in accordance with 42 U.S.C. 
1395dd (“Emergency Treatment for Emergency Medical Conditions and Women in Labor Act”). 
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and Public Hospitals:  Choosing Wisely for New York City (New York:  Twentieth Century Fund, 

1995), at 7-24 (“Profile of the New York City Health and Hospitals Corporation”). 

Although the privatization of New York’s public hospitals was in some ways a local and highly 

political issue, the potential loss of accessible health care to poor communities of color follows a long-term 

trend with significant civil rights dimensions, and the outcome of the struggle to save the public hospitals was 

of national significance.  In testimony before Congress about the problem of urban hospital closures and 

relocations in 1980, Alan Sagar reported that minority neighborhoods are likely to be associated with the 

absence or departure of physicians in private practice which, in turn undermines the viability of inner city 

facilities.  Alan Sagar, “Urban Hospital Closings in the Face of Racial Change,” Testimony on Hospital 

Financing Problems Before the Subcomm. on Health of the House Comm. on Ways and means (March 14, 

1980).  More recently, the conversion of public and non-profit facilities to for-profit status has also 

diminished the accessibility of care to poor communities.  See, e.g., Jones & Clifford, “The Privatization of 

Treatment Services for Alcohol Abusers:  Effect on the Black Community,” 82 J.N.M.A. 337 (1990).  The 

result of this process is, in the words of a recent study, that “[c]ommunities with high proportions of black 

and Hispanic residents [are] four times as likely as others to have a shortage of physicians, regardless of 

community income.”  Komaromy, “The Role of Black and Hispanic Physicians in Providing Health Care for 

Underserved Populations,” 334 New England J. of Med. 1305, 1305 (1996). 

Indeed, in the 1970s and early 1980s, the Legal Defense Fund had worked with community 

residents and activists in a number of cities to challenge the closure and relocation of hospitals.  Although not 

all hospital relocation and closure cases ended in determinations against plaintiffs, see, e.g., Heath v. 

Charlotte-Mecklenburg Hosp. Auth., 681 F.2d 814 (4th cir. 1982); Hatcher v. Methodist Hospital, 

N.D. Ind. Civil Action No. H77-154 (1977), the plaintiffs suffered setbacks in this set of cases.  See 

NAACP v. Wilmington Medical Center, Inc., 491 F. Supp. 290 (D.Del. 1980), aff’d, 657 F.2d 1322 

(3d Cir. 1981); Bryan v . Koch, 492 F. Supp. 212 (S.D.N.Y.), aff’d, 627 F.2d 612 (2d Cir. 1980); U.S. 

v. Bexar County Hospital, 484 F. supp. 855 (W.D. Tex. 1980).8 

                                                 
8Notably for the argument made below, these cases were important to community efforts to 

retain accessible services despite the adverse decisions on legal claims brought under Title VI of the 
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Thus, it was not surprising when the Queens CAB and a number of community groups and labor 

unions approached LDF and asked us to initiate a challenge under Title VI of the Civil Rights Act of 1964, 

which prohibits discrimination on the basis of race or ethnicity by recipients of federal funds. 

 

II.  Alternative Models of Lawyering  

                                                                                                                                                             
Civil Rights Act of 1964.  For example, though the plaintiffs in Wilmington Medical Center challenged 
the adequacy of the resolution reached by OCR and the Medical Center, the agreement may have been 
instrumental in the defendant’s decision to retain its downtown facility. 

Before going any further into the developments of the two cases, it may be helpful to take a step 

back and ask, what is the role of litigation in these circumstances?  Does litigation empower community 

groups?  Does it disempower or divert community resources?  Does it transform community movements?  

Is it an appropriate response to community conflict?  One paper clearly cannot do justice to all of these 

questions.  But I’d like to place these questions into the context of a debate about public interest lawyering, 

and then return to the cases to draw some conclusions. 

 

A. Traditional Models 

What do lawyers do?  The traditional notion of the lawyer is that of the “hired gun.”  The guy who 

has the technical expertise to guide any client through the process.  The 1958 Report of the Joint 

Conference on Professional Responsibility of the Association of American Law Schools (AALS) and the 

American Bar Association (ABA) brought the traditional, “processed-based” notion of lawyering into full 

view at a time when public interest law was in its embryonic stages.  “Professional Responsibility:  Report of 

the Joint Conference, 44 A.B.A.J. 1159 (1958).  Established six years earlier by the ABA and the AALS, 

the Joint Committee sought to produce a “reasoned statement of the lawyer’s responsibilities, set in the 

context of the adversary system.”  Id. at 1159.  At that time, laymen, lawyers and law students alike were 

concerned over charges that the lawyer had become “nothing but a hired brain and voice,” unable to convey 
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the values either of the adversarial legal system or its tacit restraints.  Id.  The Report of the Joint Committee 

was intended to clear the air.  Nonetheless, the Report reiterated the view that the legal profession acts as 

guardian of formal procedures -- of the processes of “adjudication” -- which stand as the rightful pillars of a 

sound democratic society. 

The Joint Committee categorized the major services provided by lawyers.  For example, as an 

advocate, “[t]he lawyer, appearing before a tribunal presents, as persuasively as he can, the facts and the 

law of the case as seen from the standpoint of his client’s interest.”  Id.  The lawyer facilitates the 

adjudicative process by presenting issues in an adversarial manner, which will ultimately allow a more 

reasoned decision on the part of the decision-maker.  By rationally representing the self-interest of the client, 

the lawyer contributes (almost blindly)9 to the good of the whole.  As counselor, a role related to but 

distinguishable from advocate, the lawyer employs detachment and reasoning to provide clients with 

objective appraisals of various courses of action.  Id. at 1161.  The Joint Committee also suggested that the 

lawyer provided a service to the larger public, but, in contrast to the concept of public interest lawyering 

charted by Charles Hamilton Houston and Thurgood Marshall, described below, the Joint Committee 

argued that the best way a lawyer could provide public services was through the creation and sustenance of 

a sound private practice:  “Private legal practice, properly pursued is, then, itself a public service.”  Id. at 

1162.  

A lawyer’s work was, thus, seen as value neutral, except (a) it owed allegiance to a process by 

which democratic government was said to be maintained and perpetuated,10 (b) it was premised on a faith in 

the value of everyone having their day in court and (c) the allocation of legal work was based on the market, 

                                                 
9This conceptualization of the lawyer as advocate brings to mind classic liberal economics 

whereby the private pursuits of enlightened self-interested individuals inevitably leads to the creation of a 
public good.  See Adam Smith, The Wealth of Nations (New York:  E.P. Dutton, 1910). 

10Indeed, the Joint Committee stated that the lawyer’s loyalty ran “not to persons, but to 
procedures and institutions.”  The Committee continued, “The lawyer’s role imposes on him a 
trusteeship for the integrity of those fundamental processes of government and self-government upon 
which the successful functioning of our society depends.”  Id. at 1162.  Consistent with this view, 
lawyers are considered officers of the court. 
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who can pay, perhaps with some correction  for those who have serious grievances and are seen as 

deserving of pro bono assistance.  One paying client is generally as good as any other paying client. 

 

B. The Public Interest Lawyer 

In response to a legal system that systematically denied the privileges of citizenship on the basis of 

race, African American members of the bar pioneered a different, value-laden model of lawyering. Lawyers 

would be deliberate in selecting cases, representing clients whose claims would help to reveal injustice or to 

establish precedent that would lead, eventually, to the transformation of legal principles they considered 

inequitable.  As far back as 1887, for example, after the Supreme Court ruled that the Civil Rights Act of 

1875 was unconstitutional, Everett James Waring, an African American lawyer in Baltimore, joined together 

with a number of other African Americans to form the a group called the Brotherhood of Liberty.11  Waring 

outlined the role of litigation in challenging oppression based on race: 

 

We should organize the country over.  Raise funds and employ counsel.  Then, if an 
individual is denied some right or privilege, let the race make his wrong their wrong and test 
the cause in law....  Some may say that this is futile -- that we shall fail.  Suppose we do at 
first, do we not know that in the end, phoenix-like, there will emerge from a sea of failures 
glorious success. 

 

The Brotherhood intended to test infringements of the rights of African Americans in court and in fact began 

a tradition of lawyering that perhaps culminated in Charles Hamilton Houston and Thurgood Marshall’s well 

known legal campaign to overturn Plessy v. Ferguson, which in 1896 had upheld the constitutionality of 

segregation. 

Houston and Marshall took Waring’s approach one step farther. As described by Mark Tushnet 

and others,12 under Houston and Marshall’s leadership, the NAACP (and later the NAACP Legal 

                                                 
11For more details, see Marianne L. Engelman Lado, “A  Question of Justice:  African 

American Legal Perspectives on the 1883 Civil Rights Cases,” 70 Chicago-Kent L. Rev. 1123, 
1172-73 (1995). 

12Mark Tushnet, The NAACP Strategy Against Segregated Education:  1925-1950 (Chapel 
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Defenses Fund (LDF)) developed and implemented the idea of “systematic planning to accomplish social 

change through litigation.”  They selected cases for their contribution to long-range strategies, in their case, 

the attack on segregation.  According to the NAACP Annual Report for 1934, Houston and Marshall’s 

campaign was “a carefully planned one to secure decisions, rulings and public opinion on the broad principle 

instead of being devoted to merely miscellaneous cases.”13 

The NAACP’s model of public interest lawyering sought to leave its imprint on the law, thereby 

realizing social change.  Marshall and Houston moved beyond the traditional, processed-based model of 

lawyering by giving content to what, at least in the eyes of the Joint Committee, had been a profession 

mainly concerned with process.  Public interest now meant litigation on the basis of broad principles of 

justice; if the lawyer was to be a guardian, he or she would have to work in the service of social change, and 

not merely as a standard bearer of the system of due process. 

                                                                                                                                                             
Hill:  Univ. of N.C. Press, 1987), at 33. 

13Bell, in Delgado, ed., at 229.  Note, however, that the scholarly focus on Thurgood 
Marshall’s approach has created a revisionist mischaracterization of Marshall as a lawyer who cared 
more for principle than for clients. 
 

With Thurgood Marshall at the helm, the NAACP Legal Defense Fund had unparalleled success, 

and its approach is followed today by a range of organizations seeking to transform the law.  These include 

the NOW Legal Defense Fund, the Sierra Club Legal Defense Fund, the Puerto Rican Legal Defense Fund, 

and even, ironically groups such as the Center for Individual Rights, which has launched an attack in the 

courts on affirmative action.  As David Schultz and Stephen Gottlieb recently wrote,  

Since Brown v. Board of Education ... Americans have turned as never before to the 
courts for assistance in reforming society.  Citizens have attempted to reform institutions 
such as schools, prisons, mental hospitals, and malapportioned legislatures through filing 
suit.  Some laud these efforts as necessary to protect minority rights, ensure continued 
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access to the political process, or otherwise to remedy legal wrongs.  Others complain that 
such judicial activity is countermajoritarian, that it undermines confidence in local 
legislatures, or that it allots to the judiciary a task which it is ill-equipped to undertake.  
Despite their differences, however, both critic and reformer alike seem to share the 
functionalist faith in which modern legal thought seems so firmly grounded, the faith that 
courts can, for better or worse, change society. 

 

David Schultz & Stephen E. Gottlieb, “Legal Functionalism and Social Change:  A Reassessment of 

Rosenberg’s The Hollow Hope:  Can Courts Bring About Social Change?, 12 J. L. & Policy 63,  at 

n.6-17 (1996)(citations omitted). 

 

C. Community Lawyering 

Derrick Bell, a former Legal Defense Fund staff attorney, and others have criticized the Legal 

Defense Fund’s model of lawyering for shifting the locus of control from client to lawyer.14  A national 

litigation campaign required centralization.  Plaintiffs, who were recruited by the legal staff, retained the right 

to leave their cases at any time, but did not exercise control over their cases.  To the extent that the 

conception of a remedy held by a community group seeking legal assistance diverged from the the definition 

of the “cause” or the overall strategy developed by the legal staff, the community group (which was unlikely 

to be able to afford a private attorney) had the choice of conforming or foregoing representation. 

                                                 
14Bell, in Delgado, ed., at 230. 

Bell articulated his critique of this model of public interest lawyering in his article, “Serving Two 

Masters:” 

It is essential that lawyers ‘lawyer’ and not attempt to lead clients and class.  Commitment 
renders restraint more, not less, difficult, and the inability of black clients to pay handsome 
fees for legal services can cause their lawyers, unconsciously perhaps, to adopt an attitude 
of ‘we  know what’s best’ in determining legal strategy.  Unfortunately, clients are all too 
willing to turn everything over to lawyers. 
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Derrick Bell, “Serving Two Masters:  Integration Ideals and Client Interests in School Desegregation 

Litigation,” in Critical Race Theory:  The Key Writings That Formed the Movement (New York:  New 

Press:  1995), at 17.  Although the idea that Thurgood Marshall and the NAACP were, in the 1940s and 

1950s, pursuing only the objective of reform of the law, abstract and detached from the people that might 

benefit from change, is itself revisionist,15 the shift in control from client to lawyer and from community to 

cause lies at the foundation of subsequent critiques of this model of Marshall’s model of public interest 

lawyering. 

Recently, Gerald Lopez and others have argued that such nationally based lawyers become self-

styled “political heroes” who are themselves instruments of oppression.  Public interest lawyers, he writes, 

are “preeminent problem solvers,” rushing to cure situations of injustice, even though they know little about 

the cultural, political and socioeconomic structures of subordination.  Gerald Lopez, Rebellious Lawyering: 

 One Chicano’s Vision of Progressive Law Practice (Boulder, CO:  Westview Press, 1992), at 24. 

Lopez argues that by assuming positions in pro-active campaigns, lawyers have relegated community 

members to roles of passivity and obedience.  Lopez at 24; see also Anthony V. Alfiere, “”Book Review:  

Practicing Community,” 107 Harv. L. Rev. 1747, 1754 (1994). 

                                                 
15For insight into the more complex relationship between the legal campaign, its leading lawyers, 

and clients and community residents, see Richard Kluger, Simple Justice:  The History of Brown v. 
Board of Education and Black America’s Struggle for Equality (New York:  Vintage Books, 
1975); Constance Curry, Silver Rights (Chapel Hill:  Algonquin Books, 1995)(the story of a family in 
Sunflower County, Mississippi that sent their children to desegregate an all-white school system and 
their relationship with activists and organizations working nationally). 

Lopez argues that most left-leaning or progressive lawyers become too attached to their roles as 

experts and professionals and excessively concerned with advocating for the cause rather than the client’s 

best interest.  He calls this “regnant lawyering” and charges that regnant lawyers (a) consider themselves the 
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preeminent problem-solvers in most situations they find themselves trying to alter; (b) believe their 

profession to be an honorable calling and see themselves as aesthetic if not political heroes, working largely 

alone to make statements through their (more than their clients’) cases about society’s injustices; and (c)  

are ignorant of and try little to learn whether and how formal changes in law penetrate the lives of 

subordinated people.  Lopez at 24. 

Lopez offers an alternative model, a vision of “rebellious lawyering.”  This involves grounding 

advocacy “in the lives and in the communities of the subordinated themselves,” collaborating with others in 

strategic planning, joining coalitions, and developing the sensibilities and skills tailored to the collective fight 

for social change.”  Id. at 38 (?).  He argues that lawyers have to know how to work with -- and not merely 

on behalf of -- women, low-income communities, people of color, gays and lesbians, the disabled, the 

elderly, and others.  Lawyers, he contends, “must open themselves up to being educated by those with 

whom they come in contact, particularly about the traditions and experiences of life on the bottom and at the 

margins.”  Lopez at 37.  In contrast to the regnant lawyers of earlier days, Lopez’ “rebellious lawyers” are 

deeply involved in the communities in which they live and work, try to educate members of the community 

about their rights, and work directly with clients and service agencies.  If regnant lawyering is portrayed as 

paternalistic and patronizing, then rebellious lawyering is cooperative and mutually respectful. 

How useful, though, are the methods and characteristics of the rebellious lawyer to those assessing 

potential roles for national legal efforts in facilitating community empowerment and social change?16  

Whatever its virtues, the vision of rebellious lawyering has limited utility for a national office aspiring to have 

nation-wide impact.  Lopez advocates, for example, that the lawyer become deeply involved in the daily life 

of the community within which he or she works.  The rebellious lawyer practices the way and in the  place 

the clients live -- close to the ground.  If there is theory in this lawyer’s work, it originates out of practice.  

Ideas bubble up from below, and the lawyer builds theories from the ground up.  Lopez at 65.  Maintaining 

a broad, long range goal must never supersede the daily, incremental accomplishments that make real 

                                                 
16In the final, more comprehensive paper, this section will also include discussion of the role of 

locally based legal services programs and the legal services movement.  This version focuses more 
particularly on the role(s) of and models for impact litigation. 
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differences in the lives of clients.  Problem-solving, then, is rarely for the “cause.”  Or, more accurately, the 

“cause” is served by solving problems for the community and its people.  Perhaps most telling, none of 

Lopez’ own accounts of rebellious lawyering -- based on real  or fictitious lawyers -- involve national 

organizations in any significant way.  Lawyers working for national organizations are simply portrayed as 

regnant.  Lopez, at 16, 115. 

Perhaps the critique of regnant lawyers and the focus on community lawyering belies doubt in the 

utility of national legal campaigns, a position shared by current scholarship arguing that Brown and its 

progeny had minimal impact.  See Gerald Rosenberg, the Hollow Hope:  Can Courts Bring About Social 

Change? (Chicago:  Univ. of Chicago, 1991), at 155-156; see also Michal Belknap, Federal Law and 

Southern Order:  Racial Violence and Constitutional Conflict in the Post-Brown South (Athens:  Univ. 

of Georgia Press, 1987)(arguing that civil rights prosecutions and laws were less significant factors in 

decreasing racial violence than restraints imposed by Southern political culture); Michael J. Klarman, 

“Brown, Racial Change, and the Civil Rights Movement,” 80 Va. L. Rev. 7 (1994)(arguing that racial 

change would have come regardless of Brown, though contending that federal legislative intervention was 

necessary); but see David Schultz & Stephen E. Gottlieb, “Legal Functionalism and Social Change:  A 

Reassessment of Rosenberg’s the Hollow Hope:  can Courts Bring About Social Change?, 12 J. L. & 

Policy 63 (1996)(noting that Rosenberg’s evaluation of the effectiveness of law reform fails to inquire 

whether social change would occur if courts did not seek to effect change, without regard to whether court 

mandates are effectively implemented).  Without fully rebutting this position, and at the risk of 

oversimplifying, let me suggest that impact litigation nonetheless has a number of interrelated purposes.  

First, and perhaps most importantly, as  challenges to discriminatory, exclusionary, or otherwise harmful 

practices, lawsuits bring relief to a plaintiff or group of plaintiffs.  This relief may be injunctive (prospective) 

or compensatory (for example, by awarding damages).  Such cases may have precedential value and may 

serve as a  deterrent to other policy-makers or wrongdoers.  Second, impact litigation builds a record 

regarding undesirable practices, a record that can be used by community members and advocates to 

educate others and to support legislative and administrative change.  In this vein, Cornel West has argued 

that legal work can play a significant role in educating the public on the fundamental principles and workings 
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of our political arrangements.  Such legal work constitutes “one of few buffers against cultural conservatism 

that recasts the law in its own racist ... image”; it “helps keep alive memory traces left by past progressive 

movements of resistance”; and it serves “as a basis for the next wave of radical action.”  Cornel West,  “The 

Role of Law in Progressive Politics,” 43 Vand. L. Rev. 1797, 1799-1800 (1990).17  Finally, impact 

litigation constitutes a direct assault on a law, policy or practice that community members identify as harmful, 

unjust, or otherwise inequitable.18 

                                                 
17As has been noted elsewhere, the role of an attorney in rendering grievances and words into 

legal narrative is necessarily fraught with danger.  See Clark D. Cunningham, “The Lawyer as 
Translator, Representation as Text:  Towards an Ethnography of Legal Discourse,” 77 Cornell L. Rev. 
1298 (1992); James B. White, “Translation as a Mode of Thought,” 77 Cornell L. Rev. 1388, 1397 
(1992). 

18Indeed, recent scholarship downplaying the significance of Brown advance and rely upon an 
overly simplified measure of the impact of court action and ignore the subtle ways in which litigation and 
judicial mandates inspire and complement activism, and affect social mores and, ultimately, behavior.  
For example, in The Hollow Hope, Gerald Rosenberg argues that there is “no evidence” that civil rights 
litigation inspired student organization and bravery.  Rosenberg at 142.  He notes, “The SCLC was 
founded in the winter of 1957,” but then discounts any possible influence by Brown or civil rights 
litigation:  “The moving force behind it was not the inspiration of Brown but an attempt to capitalize on 
the success of the Montgomery bus boycott.”  Id. at 143.  In Martin Luther King, Jr.’s own account of 
the Montgomery bus boycott, however, King wrote about the influence of Brown and the work of the 
NAACP lawyers on the movement in Montgomery.  King suggested that the Supreme Court’s decision 
on desegregation “might help to explain why the protest occurred when it did,” although it could not 
explain why it took place in Montgomery, in particular.  Martin Luther King, Jr., Stride Toward 
Freedom: The Montgomery Story (New York:  Harper & Row, 1958), 64.  In fact, in the course of 
the protest, King and other community members filed suit in federal district court, “asking for an end of 
bus segregation on the grounds that it was contrary to the Fourteenth Amendment.”  Id. at 151.  Robert 
Carter of the NAACP’s legal staff represented the Montgomery residents, arguing that local segregation 
laws were inconsistent with Brown:  “This injustice and inconsistency in the segregation laws was the 
object of Bob Carter’s brilliant attack,” King wrote.  Id. at 152.  The widespread impact of Brown is 
poignantly illustrated in Patricia Williams’ recent recounting of how the case affected her father’s 
thinking.  She quotes her father: 
 

[A]fter Brown I remember it dawning on me that I could have gone to the University of 
Georgia.  And people began to talk to you a little differently; I remember [the white 
doctor who treated Williams’ family in Boston, where she grew up] used to treat us in 
such a completely offhand way.  But after Brown, he wanted to discuss it with us, he 
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asked questions, what I thought.  He wanted my opinion and I suddenly realized that no 
white person had ever asked what I thought about anything. 

 
Patricia Williams, The Rooster’s Egg:  On the Persistence of Prejudice (Cambridge:  Harvard Univ. 
Press, 1995), 23 (parentheticals modified). 
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Moreover, there is a presumptuousness to Lopez’ conception, that the lawyer should get involved in 

all aspects of the social movement.  Perhaps community-based lawyers who live and practice in the same 

location and who work on cases as both lawyer and participant should have freer reign to play a wider 

range of roles, the national lawyer has to be careful to set parameters and avoid supplanting local leadership. 

 With this in mind, and acknowledging that Bell and Lopez may be right to call for a shift in control back to 

clients, this paper will suggest a fourth model of lawyering, one in line with Bell’s proscription:  “It is 

essential,” he write, “that lawyers `lawyer’ and not attempt to lead clients and class.”19 

 

D. Mission-Based Lawyering:  A Hybrid Model 

                                                 
19Bell, in Delgado, ed., at 234.  See also Richard D. Marsico, “Working for Social Change and 

Preserving Client Autonomy:  Is There a Role for ‘Facilitative’ Lawyering?” 1  Clinical L. Rev. 639, at 
n. 99 (1995), outlining a “facilitative model” of lawyering, whereby the attorney is “more the oiler of the 
social change machine than its motor.”  Marisco is similarly critical of community lawyering,  arguing that 
the model put forward by Lopez and others blurs, to the point of eliminating, the distinctions between 
lawyers and lay people and between legal and non-legal tasks, and compromises the client’s autonomy, 
which at minimum must include the freedom to choose and retain an attorney to perform defined tasks.  
Marisco contends that differentiation between lawyers and clients should be preserved.  Id. at n. 76. 
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Perhaps public interest lawyers, with one eye on how a case might affect legal standards, should see 

themselves as technical advisors to communities and community movements.  Once a community’s interest 

is determined to be within the ambit of a legal organization’s mission, the questions become (a) whether and 

in what way legal services, broadly defined, would be useful,20 (b) whether the community’s interest would 

be better served by some other organization; and (c) whether resources are available to staff and carry out 

the effort, among others.  Just as a corporation or  an individual with financial means can hire a law firm to 

explore the range of possible legal actions to redress perceived wrongs, or even to go on the offensive, this 

model suggests that a community group harmed by a civil rights violation, for example, might obtain legal 

representation, even if the claims fit into national strategy for law reform. 

The mission-based model is a hybrid.  Unlike the approach advocated by the Joint Committee, it is 

not value neutral and process-based.  Instead, it assumes that public interest law firms will define their 

mission, the ambit of their work, in value laden ways.  Unlike the traditional public interest model, however, 

cases would largely be community generated, and the underlying issues need not be susceptible to remedy 

by litigation that is necessarily replicable or otherwise of precedential weight.  As Everett Waring did more 

than a century ago, a civil rights or public interest law office might provide legal assistance to those who 

suffer from infringement of certain rights -- for example, deprivation of civil rights -- but no longer define its 

area of expertise by court or statute, or its primary allegiance to reform of the law.  Mission-based 

lawyering would allow lawyers to select cases for their potential to address community concerns, whether or 

                                                 
20Such legal services may include traditional impact litigation, legal actions based on state or 

local law, litigation-related administrative advocacy, or transactional lawyering.  In “Taking the Lawyer 
Out of Progressive Lawyering,” 46 Stanford L. Rev. 213 (1993), for example, Ann Southworth  
discusses aspects of what she terms “creative lawyering.”  These include the role of the lawyer as 
“technical assistant” who can “help implement plans by identifying sources of capital, analyzing 
regulatory schemes, negotiating on the client’s behalf, structuring relationships, drafting agreements, and 
navigating procedural and  political obstacles.”  Southworth at 223.  The lawyer can also help to 
incorporate local organizations, assist with applications for tax exemptions, draft bylaws, advise on 
liability issues, and provide other legal services that are critical to the viability of community organizations 
and require a lawyer’s technical skills.  Id. at 226.  See also Ann Southworth, “Children in Poverty:  
Local Committees Battle on Many Fronts,” 3 Lawyers Committee for Civil Rights Under Law, 
Committee Report 10-16 (1989). 
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not the claims fit with a long-term strategy for law reform.  Neither would mission-based lawyering 

necessarily be sufficiently rebellious to please Gerald Lopez, as lawyers would defer to community members 

on questions of political organizing and other forms of advocacy.  Although litigation must be coordinated 

with community activities, lawyers should admit the limits of their expertise.  I want to be clear:  lawyers 

should defer not because the other activities are presumed less worthy, but instead because lawyers are 

usually the least qualified to lead. 

 

III.  Application to the Cases 

In Hartford, had we followed the traditional approach mapped by the Legal Defense Fund, we 

might never have filed a case.  What could be done about the combined deleterious effects of racial, ethnic 

and economic isolation compounded by the absolute lack of resources to enable city schools to overcome 

their conditions?  Our specialty was federal law, and a national campaign almost by definition required 

resort to federal courts.  A series of rulings in the 1970s and 1980s precluded a federal challenge to 

patterns of racial and ethnic isolation in the schools absent clear evidence of discriminatory intent,  Milliken 

v. Bradley, 418 U.S. 717 (1974); Washington v. Davis, 426 U.S. 229 (1976), and the Supreme Court 

has made clear that states have no general obligation under federal law to provide children with equal or 

comparable educational opportunities.  San Antonio Independent School District v. Rodriguez, 411 U.S. 

1 (1973). 

Yet, community concerns were real and the facts were compelling.  We spoke with members of 

various communities in Hartford and began a process of R & D.  What could we do, as lawyers, to improve 

Hartford schools?  Was there a way to challenge the racial, ethnic and economic isolation that, together with 

inadequate resources, seemed to deprive children of meaningful educational opportunities? 

We ultimately filed suit in state court on behalf of a group of African American, Latino and white 

children from the city and suburbs.  In a school finance case decided a decade earlier, Horton v. Meskill, 

the Connecticut Supreme Court had interpreted state constitutional provisions -- the state’s equal protection 

clause, its prohibition against discrimination, and its mandate that the state provide “free public education” -- 

to grant each child the right to equal educational opportunities.  With this in mind, we made three novel 
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arguments.  First, that the state constitutional language prohibiting segregation, together with other 

constitutional provisions, barred segregation of children by race and ethnicity in the schools -- even if such 

segregation was unintentional.  Second, and this is the gist of the case, that the combined effects of racial, 

ethnic and economic isolation and inadequate resources together deprived children in the Hartford schools 

of equal educational opportunity, and, third, that the state was failing to provide Hartford children with even 

a minimally adequate education.  These claims were grounded in community concerns and had a solid 

foundation in state law, but each also stretched the boundaries of our expertise ... and it was not at all clear 

whether, should we prevail, Sheff would have impact outside of the Hartford area. 

The legal effort to challenge the privatization of HHC facilities may offer an even more illuminating 

glimpse into the possible benefits of a mission-based approach.  In 1995, LDF received a number of 

requests to file a challenge under Title VI of the Civil Rights Act of 1964 and its regulations, which prohibit 

policies and practices with unjustified adverse impacts on the basis of race or ethnicity.  42 U.S.C. 2000d, 

45 C.F.R. Part 80 (regulations promulgated by the U.S. Department of Health and Human Services).   

After analyzing the probable outcome and spending many a meeting explaining why there were no plans to 

bring suit pursuant to Title VI, LDF offered to convene a legal strategy session.  Attorneys and community 

representatives gathered together in 1995 and brainstormed about possible procedural flaws in the Mayor’s 

approach to the sale, as well as potential legal theories.  The lawyers, who came from organizations with 

distinct constituencies and  interests, agreed to continue working together, where possible.  The group met 

consistently for more than two years.  All meetings were open to community representatives, although it was 

also clear that the agendas were largely focused on legal theories and tactics and not intended to supplant 

the strategizing and organizing efforts taking place among community groups across the city.  Community-

based groups did their planning elsewhere, but arrived at the legal sessions prepared to provide information 

to the lawyers and to participate in the discussion. 

This process generated multiple viable legal theories, most of which were outside the traditional 

areas of expertise of the participating lawyers.  The research also necessarily took time, and it was apparent 

that the community activists were sometimes impatient with the lengthy process.  Nonetheless, the 

collaborative effort spawned a number of state court challenges, with additional theories waiting in the 
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wings.  The first case, Queens Hospital Center v. HHC, No. 123734/95 (N.Y. Sup. Ct. filed September 

27, 1995), involved allegations by the Queens CAB that HHC had failed to consult meaningfully with the 

CAB in violation of its obligations under state law.  The judge initially granted a temporary restraining order, 

but subsequently ruled that the plaintiffs lacked both capacity and standing to sue.  The case was appealed 

unsuccessfully.  The  second case, Campaign to Save Our Public Hospitals v. Giuliani, No. 97-01339 

(N.Y. Sup. Ct. filed May 15, 1996), made  procedural and substantive arguments pursuant to both a local 

land use  statute and the state law governing HHC.  The presiding Queens County trial judge agreed with 

arguments made by both the Campaign to Save Our Public Hospitals and the City Council that (a) the HHC 

Act precluded dismantling the HHC system and, in particular, prohibited the sublease envisioned by the 

Mayor, and (b) any lease of an HHC facility had to be approved pursuant to the New York City Charter 

Uniform Land Use Review Procedure and by the City Council. Although this case is still traveling through 

the courts, the success of Campaign to Save Our Public Hospitals and its companion case, City Council 

v. Giuliani, put a halt to the quick pace of the privatization process and, at the very least, carved out 

additional time for community input.  Two additional suits were filed but held in abeyance given the ruling in 

Campaign to Save Our Public Hospitals.  A quick summary provides a sense of the range of legal 

theories.  The first was brought on behalf of a number of the members of the HHC Board, among others, 

arguing that Board members had received insufficient information about the sale to make decisions 

consistent with their fiduciary responsibilities.  This case also alleged that the transaction violated applicable 

laws governing the procurement of services.  The second alleged a violation of the State Environmental 

Quality Review Act. 

In sum, the effort to challenge the privatization of the public hospitals exemplifies how national 

organizations such as the Legal Defense Fund21 can effectively respond to community calls for 

representation on civil rights issues that may not be amenable to traditional federal civil rights litigation.  

Indeed, at first blush it was hard to image a role for litigation to address the loss of health care infrastructure 

in poor communities of color across New York City.  Though the problem seemed compelling, the question 

                                                 
21The Center for Constitutional Rights and the Puerto Rican Legal Defense and Educational 

Fund also played key roles in the legal effort. 
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was what, if anything, a national organization could do without repeating the difficulties Title VI litigation had 

faced earlier in hospital closure and relocation cases. 

The approach taken was effective and responsive to community concerns.  Once the potential loss 

of the public hospitals was identified as a civil rights issue, the national organizations looked beyond their 

traditional statutory grounds for litigation and analyzed the range of legal theories for mounting a legitimate 

legal challenge.  This methodology for representing and working with clients was productive and is 

replicable. 

 

V.  Observations and Conclusions 

What is the effect of impact litigation on community movements? 

First, we should be concerned about the potential for litigation to divert community attention and 

resources.  Litigation necessarily reframes and narrows issues.  It is vital that lawyers keep community 

members informed about the course of litigation and coordinate activities (so that legal events such as court 

hearings can become vehicles for community outreach and educational efforts), but then counsel should step 

aside.  Community members, whether plaintiffs or not, should not feel constrained by the limits of the law.  

Lawyers must ensure that claims will be legally cognizable, but community members need not.22 

Second, litigation can also create leverage and space for dialogue.  It may allow for perceptions of 

inequality to seep to the surface.  Plaintiffs and independent Latino, African American, white, and multi-

ethnic organizations in the Hartford metropolitan area have held numerous teach-ins, debates, conferences 

and forums on Sheff, educational inequality, and racial issues as a result of the case.  Lawyers have usually 

taken a back seat at such events, except to provide a review or update on legal developments.  Similarly, 

whatever the ultimate outcome of the Campaign to Save Our Public Hospitals, it is clear that the litigation, 

                                                 
22Examples:  A case may have racial overtones -- and community groups should feel free calling 

elected officials to task (for example, with the placement of an incinerator in a poor community of 
color), but counsel may be constrained from bringing a case of intentional discrimination absent clear 
evidence.  On the other hand, as in Sheff, some cases may be focused in court on the issue of racial 
discrimination, because this is the only aspect of the case that is cognizable.  Tracking is another 
example here.  Community groups should feel free to challenge the policy on multiple grounds.... 
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in coordination with community-based efforts led by non-lawyers, has encouraged increased levels of 

community participation in political decision-making. 

Third, as Thurgood Marshall knew, litigation is ultimately about people.  He aimed to change legal 

principles because “separate but equal” was limiting the life chances of real people in very concrete ways.  

Where, as in Hartford, the ultimate outcome of litigation will affect the masses of people, litigation must be 

developed in tandem with community outreach and education.  The success of the case, measured in terms 

of improving opportunities for children, depends on such efforts. 

Lastly, litigation clearly does transform the terms of the debate.  In July, 1996, the Connecticut 

Supreme Court found that it did not need to reach plaintiffs’ argument that the combined effects of racial, 

ethnic and economic isolation, coupled with inadequate resources, deprived children of unequal educational 

opportunities because, the Court decided, racial and ethnic segregation, in their glaring form in the Hartford 

metropolitan area, in and of themselves violated the state Constitution. 

From the outset, we had developed the case in a way which we believed was responsive to the 

grievances expressed by the many communities in the Hartford area.  We saw the case as aiming to achieve 

quality, integrated education, not solely integration.  Now the Court had potentially transformed Sheff into 

a desegregation case, focusing on racial and ethnic isolation.  As lawyers on the case, however, we must 

continue to be responsive to community concerns.  Our strategy is two-fold.  First, members of the 

community can continue to advocate for the full panoply of school improvements outside of the courtroom.  

Second, it will now be our job to convince the state court that any remedy to segregation must ensure that 

urban schools have programs, facilities, resources and professional staff at least equal to the programs, 

facilities, resources and professional staff in the suburbs.  The limits of the law simply constitute a challenge 

for litigation. 

 


