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I am grateful to the Committee for the opportunity to testify before it on June 17, and to supplement my 
testimony. 

CIVIC EDUCATION 

Robust civic education helps our young people develop an understanding of the critical role of the 
independence of the judiciary, and to become informed and active citizens. I have been honored to 
work on this critical issue as a member of the Advisory Board of iCivics. iCivics is a non-profit 
organization dedicated to reinvigorating civic learning through interactive and engaging educational 
resources. These resources empower teachers and prepare the next generation of students to become 
knowledgeable and engaged citizens.  

Founded and led by Justice Sandra Day O’Connor (and incubated at the Sandra Day O’Connor Project on 
the State of the Judiciary at Georgetown Law Center, which I directed from 2006 to 2009), iCivics 
enables students to actively participate in the democratic process, and provides teachers with materials 
and support to facilitate this. Its free resources include print-and-go lesson plans, award-winning games, 
and digital interactives. The iCivics games place students in different civic roles and give them agency to 
address real-world issues. Games are rooted in clear learning objectives and integrated with lesson plans 
and support materials.  

The iCivics curriculum is grouped into topical units that align to state and Common Core standards. 
Teachers in a wide variety of classrooms have successfully implemented iCivics, and students who use 
the program are more knowledgeable, engaged, and eager to participate in civic action and discussion 
than their counterparts. A growing base of more than 40,000 educators and three million students relies 
on iCivics to provide a high quality civics curriculum each year. iCivics games have been played more 
than ten million times by students across the country. While a number of states already have an iCivics 
team composed of educators, lawyers, and judges, New Jersey does not yet have one. This is a terrific 
opportunity to get involved in one of the largest and most successful civics education programs in the 
nation.  

You can find iCivics on the web at https://www.icivics.org/. Go online, and play some of the games. You 
will see that the innovative and interactive approach to civic education is a refreshing change from what 
you may remember from your own middle school classroom. I would be delighted to help the 
Committee explore how iCivics might be incorporated into New Jersey classrooms or afterschool 
programs, and to introduce NJSBA staff or members of this Committee to the iCivics team, including lead 
staff and members of the Board of Governors.  

 

 

https://www.icivics.org/


2 
 

JUDICIAL SELECTION—NEW JERSEY SUPREME COURT 

Through my work at the Sandra Day O’Connor Project on the State of the Judiciary and as a member of 
the O’Connor Advisory Committee to the Quality Judges Initiative of the Institute for the Advancement 
of the American Legal System (IAALS)—where one of my colleagues is former Governor Whitman—I 
have had the opportunity to study the method of judicial selections in states around the nation. 

 Under our 1947 New Jersey State Constitution, aided by the informal understandings that created 
alternate selection by party onto the New Jersey Supreme Court, and because of the impartial approach 
of the New Jersey State Bar Association to screening judicial candidates and the overall high quality of 
prospective nominees, New Jersey has one of the strongest State Supreme Courts in the nation. The 
drafters of the 1947 Constitution had the federal system squarely in mind when they framed the state’s 
system of judicial selection. They relied on the idea that a strong governor would select highly qualified 
Supreme Court justices, who would be accountable through our judicial ethics code and a vigorous 
system of judicial disciplinary review—one of the strictest in the nation—rather than through a system 
of retention elections. The sole political check after the initial nomination and Senate confirmation is 
provided through reappointment of our Supreme Court justices after the first term, and the sole basis 
on which a Governor can refrain from that reappointment is “unfitness” for office: 

The Justices of the Supreme Court and the Judges of the Superior Court shall hold their offices for initial 
terms of 7 years and upon reappointment shall hold their offices during good behavior…Such justices and 
judges shall be retired upon attaining the age of 70 years. 

 A recently-proposed Constitutional amendment would modify the language to read: 

The Justices of the Supreme Court and the Judges of the Superior Court shall hold their offices for initial 
terms of seven years. They shall be reappointed by the Governor, with the advice and consent of the 
Senate, unless they have demonstrated unfitness for such reappointment, and upon reappointment shall 
hold office during good behavior. 

I do not think that this proposed amendment will be an adequate remedy for the problem created when 
the question of what constitutes fitness becomes politicized, because the question of what constitutes 
“fitness” remains a fundamentally nonjusticiable issue.  

The challenge for this Committee is to determine whether, as part of a nationwide trend of politicization 
in the process of judicial selection, the process in New Jersey has become so fundamentally broken that 
older understandings—what it might have at one time been called “gentlemen’s agreements” – no 
longer serve to protect the public interest in allowing Supreme Court justices in their initial seven-year 
term to decide cases without fear or favor, accountable only to the law and justice, rather than to assure 
reappointment. While the recent instances involving Chief Justice Rabner, Justice Wallace, and Justice 
Hoens are troubling, there is no guarantee that the problem is confined to the views of a single 
Governor, and so the Committee should consider formalizing changes to protect the fairness and 
impartiality of the New Jersey Supreme Court. 

Other states provide a variety of models, some useful and some less so. Judicial elections are, in my 
view, by far the worst model, because the introduction of campaign contributions into the judicial 
selection process creates the appearance of corruption, and undermines public confidence that courts 
are fair and impartial.  From 2006-2009, state supreme court candidates raised $206.4 million nationally, 
more than double the $83.3 million spent in 1990 to 1999.  
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The so-called “Missouri plan,” also called merit selection – which uses gubernatorial selection, followed 
after a single term with an up-or-down retention election – has been adopted by many states, and is 
lauded by them, but would be a step backward for New Jersey. In states such as Kansas, Wisconsin, and 
Michigan, retention elections have in some years turned into unseemly media free-for-alls, where out-
of-state money has been used to target supreme court justices, often based on a single decision on a 
hot-button social issue—e.g., the death penalty, same-sex marriage or reproductive rights. In 2010, 
spending on retention elections in just four states—Illinois, Iowa, Colorado and Alaska-- approached  
$4.9 million, in a single year more than doubling the total spent in the entire preceding decade for all 
retention elections nationwide. The corrosive effects of this spending are documented in media reports 
and opinion pieces including useful state-by-state comparisons that can be found on the “Gavel to 
Gavel” website maintained by the National Center for State Courts: http://gaveltogavel.us/ 

One element that has been employed in merit selection states is worthy of study: the use of judicial 
nominating commissions. These commissions are transparent and diverse, and seek input from the 
public and the bar alike. In states like Arizona1 and Colorado, they have improved diversity on the bench, 
and have been consistently rated highly in polls in those states.2  Some of the best research on judicial 
nominating commissions has been done through IAALS, and I encourage you to consider its work. A new 
report of IAALS, forthcoming, describes factors that make a “good judge”, and reflects conversations 
between both liberal and conservative experts and scholars. The report is expected in the fall, and I will 
forward a copy to the Committee. A preliminary version of the report can be found here: 
http://iaals.du.edu/images/wygwam/documents/publications/An_Uncommon_Dialogue.pdf   

An earlier report, reflecting the views of experts associate with IAALS, is here 
http://iaals.du.edu/images/wygwam/documents/publications/Cornerstones_Report_2012.pdf 

Judicial Performance Evaluations (JPE) are another method for reviewing the quality of prospective state 
Supreme Court nominees who have held prior office, and would provide an additional, confidence-
building measure with the public. 
http://iaals.du.edu/images/wygwam/documents/publications/IAALS_Appellate_JPE_Focus_Group_Sum
mary.pdf 

Judges, too find these assessments useful; a recent Colorado survey explains how.  
http://iaals.du.edu/images/wygwam/documents/publications/Bench_Speaks_On_JPE2008.pdf 

If the Committee’s assessment is that the gubernatorial role here is irretrievably politicized, it may wish 
to consider changing the current term of Justices of the Supreme Court to a single term of ten to twelve 
years, or until the current retirement age of 70. In the June 17 Camden hearing, some concerns were 
expressed about what Justices would do after their term’s expiration. But several Supreme Court 
Justices of the State—recently Chief Justice Zazzali—have continued to practice law in the state after 
retirement from the high court. The current barrier to practice is only to appearance in courts of the 
state, not Federal court, and that certainly could be modified to be a barrier for a period of two years, as 
it is in some other states. Even without modification, it leaves a considerable scope for practice.  

This change would mirror trends at the federal court level—where more and more judges appointed to 
the bench at a relatively young age leave each year for more lucrative practice—sometimes as their 
children’s college tuition bills loom. Trends in the federal courts were the subject of a recent study by 
University of Pennsylvania law professor Stephen Burbank and Judge S. Jay Plager of the U.S. Court of 
Appeals for the Federal Circuit, noted by the ABA Journal at 
http://www.abajournal.com/news/article/why_do_federal_judges_retire_more_income_is_top_answer 

http://gaveltogavel.us/
http://iaals.du.edu/images/wygwam/documents/publications/An_Uncommon_Dialogue.pdf
http://iaals.du.edu/images/wygwam/documents/publications/Cornerstones_Report_2012.pdf
http://iaals.du.edu/images/wygwam/documents/publications/IAALS_Appellate_JPE_Focus_Group_Summary.pdf
http://iaals.du.edu/images/wygwam/documents/publications/IAALS_Appellate_JPE_Focus_Group_Summary.pdf
http://iaals.du.edu/images/wygwam/documents/publications/Bench_Speaks_On_JPE2008.pdf
http://www.abajournal.com/news/article/why_do_federal_judges_retire_more_income_is_top_answer/
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INTERMEDIATE APPELLATE AND TRIAL COURTS 

The Committee correctly distinguishes between the situation of judges of our Supreme Court, and 
judges of the intermediate appellate and trial level. While political fault lines may emerge in decisions at 
the Supreme Court level, in the lower courts and at the trial court level in particular, judicial rulings are 
unlikely to have political ramifications, and even if they do, any such ramifications tend to wash out 
during the appellate process.  Thus, the problem of retaliatory non-reappointment is de minimis.   

Thanks to the efforts of the NJSBA, overall quality on the trial and intermediate appellate court in New 
Jersey is high, but it is not uniformly so. At the same time, the large volume of litigation before these 
courts creates the potential for more effective and comprehensive public feedback on quality.  The 
sheer volume of cases that come before the trial and intermediate appellate courts allow parties and 
attorneys to assess and provide data on the demeanor and temperament of these judges through JPE.  

 The Committee should consider including among its recommendations a more transparent lower court 
judicial nominee selection process and more extensive and comprehensive use of JPE. The initial 
determination on reappointment should reside in the hands of the chief administrative judge of that 
court, and if contested by the Governor within a set time period, should be submitted to either the 
Senate Judiciary Committee, or to a hearing body appointed by the Chief Justice. JPE results can be used  
as a tool in connection with deliberations of any these bodies. 

 

CONCLUSION 

The work of this Committee is extremely important in assuring that the Courts of New Jersey remain fair 
and independent. The Justice and Society Program of the Aspen Institute would be honored to assist in 
your work and connect you with additional resources.  

 

ENDNOTES 

1) The Arizona Commission endeavors to be impartial and reflect the state’s diversity. Under Ariz. Constitution, Article 6, § 
36(A), it has 16 members, serving staggered 4-year terms. No more than 5 non-attorneys (public members) come from the 
same party. No more than public members come from the same county. No more than 3 attorneys come from the same 
party and no more than 2 attorneys come from the same county. Note the similarity of this very specific criteria to New 
Jersey boards like the Disciplinary Review Board.  

2) McGregor, Arizona's Merit Selection System: Improving Public Participation and Increasing Transparency 59 Syracuse L. J. 
Rev. 383. 


